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The Personnel of Justice 


It is not uncommon to hear a dispute between the critics of judicial admin- 
istration as to whether blame should rest on our.‘‘system’’ or upon the lawyers 
and judges who operate the system. The statement is pretty certain to be made 
by one disputant that the system is all right; the fault lies with the human 
factors. Put only the best judges on the bench and get rid of the undesirable- 
element in the Bar, and there will be no trouble in making the system work 
satisfactorily, is the gist of the argument. The stock opposition statement is that 
we have to take the personnel as it is and adapt institutions to human limitations. 

No headway can be made in working out reform programmes as long as we 
persist in seeing only one side of the problem at one time. It is as fair to say 
that both contenders are right as to say that both are wrong. There is an ele- 
ment of accuracy and an element of error in both assertions. 





Another fruitless controversy arises from different experiences. When the 
Bar associations of the country were represented in the Washington Conference 
of Delegates, 1922, to discuss the American Bar Association standards of legal 
education, an agreement would not have been reached but for the astuteness and 
earnestness of Mr. Elihu Root. Realizing that a goodly share of the delegates 
came from places where the Bar was reasonably adequate in training and where 
standards of conduct were comparatively good, Mr. Root presented the side of 
the subject which is known too well by the lawyers of the larger cities, and then 
pleaded with the more fortunate delegates to lend a hand in bettering conditions. 
The plea was eloquently voiced. Probably no person present will ever hear more 
inspiring words. The disagreements resulting from different experiences were 
obliterated, and, almost without a dissenting vote, the notable Conference de- 
clared for national standards. 





This JourRNAL has endeavored to express the valid claims of both kinds of 
opinion and experience. The plans for Bar integration represent an attempt to 
reform an existing institution by creating an organic structure within the pro- 
fession of the law. When a substantial’ control is vested in an organized state 
Bar it seems inevitable that better ethical standards will prevail. We can take 
the personnel as it exists and permit the abundant worthy material to impress 
its will and its standards upon the troublesome minority. 

But this does not preclude effort at the same time to raise the educational 
and moral standards for admission. To purify the stream we must cut off the 
muddy tributaries. : 

Two years after the Conference meeting we are able to record very encour- 
aging progress. Kansas and Illinois have come very close to literal adoption of 
the educational standards approved by the Conference. In a number of states 
the prospects are good. 





A detailed account of the new Illinois requirements was published in this 
JouRNAL, Vol. VII, No. 4, from the pen of Col. John H. Wigmore, by courtesy 
of the Illinois Law Review. 

The point to be noted at this time is that in both Kansas and Illinois the 
notable improvements in admission requirements came about through rules 
adopted by the respective supreme courts. Nobody can say how long progress 
might have languished if the friends of reform, even after registering their will 
in Bar association votes, had waited for legislative action. There is, at any 
rate, no danger of estimating too long a period, especially in Illinois where 
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there are a number of thriving proprietary law schools. The fact is that as 
soon as the Illinois State Bar Association had declared itself the Supreme Court 
took the long step forward. 





Now, why should not this great reform be advanced generally among the 
states in like manner? The article by Judge Andrew A. Bruce, entitled The 
Judicial Prerogative and Admission to the Bar, which follows, deals with this 
question. Probably this is the first time that an able writer has explored this 
important field of law and administration. At any rate it is the most recent 
and complete study on this subject. 


All that can be added to Judge Bruce’s text is to say that at the recent 
Philadelphia meeting of the American Bar Association the Legal Education 
Section endorsed the proposition and resolved to invite the Judicial Section to 
make this topic a special order of business. 





So much for plans to elevate, or to make more adequate to existing needs, 
the personnel of the Bar. This number of the JourNAL contains also the latest 
information concerning a movement which is rapidly gaining momentum to 
improve the personnel of the bench. We refer to the report of the Committee 
on Judicial Selection, of which Judge Irvin V. Barth is chairman, presented 
only last month to the Conference of Bar Association Delegates assembled in 
Philadelphia. 


For a number of years certain city and state Bar associations have been 
endeavoring to lend a helpful influence in respect to the nomination and election 
of judges. It is well in this field also to emulate Mr. Root and ask the lawyers 
who practice in districts presided over by able judges to broaden their outlook 
and extend sympathy and aid to their brothers in the larger cities, where 
popular election of judges, as it is commonly called, is obviously unable to 
meet requirements. No resident of our larger cities can fail to admit the 
growing seriousness of the situation. Better court organization is imperative. 
We have been hammering on that for a long time. But equally is it necessary 
to reform or to smash a system which is false to the core and which is coming 
to be defended only by myopic doctrinaires and interested demogogues. No 
large body of electors, even though intelligent and patriotic, can make wise 
choices of judges. It is not humanly possible. Nor is it possible to smash this 
egregious system. © 





Only a little reflection is needed to permit us to see that activity, rather 
than despondency, is in order. Of course, voters can never express an intelligent 
judgment on matters that they are inherently and irrevocably incapable of 
understanding. In the smaller communities they have been guided by the Bar, 
either operating through individual lawyers or through organized action, to a 
fair average of success. 

To overcome the great difficulties remaining in the large centers, and grow- 
ing constantly more menacing, the Bar must acquire a new technique of organ- 
ization. Already some great successes have been scored. Various practical 
methods are being tried. These are all set forth in the committee report. When 
the Bar appreciates the need for work and acquires a knowledge of method it 
ean convert the existing failure of popular election into something reasonably 
workable. It is no easy or swift project which the Bar is assuming. There will 
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The Judicial Prerogative and Admission 
to the Bar 


By Anprew A. Bruce* 


[Reprinted by permission from Illinois Law Review, Vol. XIX, No. 1; May, 1924] 


In 1921 the American Bar Associa- 
tion recommended that every applicant 
for admission to the bar should be 
obliged to show (1) that he had had 
two years of college education acquired 
in a college, and (2) that he had studied 
law for three years in a law school 
which required for entrance two years 
of previous study in a college. It 
further recommended that no law school 
should be recognized as in good stand- 
ing that did not employ a number of 
teachers devoting all of their time to 
the work of the school. 

In October, 1923, by a court rule, the 
Supreme Court of Illinois adopted these 
recommendations as to the time of study 
and the nature of the requirements, but 
to a certain extent permitted equivalents 
and did not in all instances stress the 
point of actual attendance either in a 
college or in a law school. 


Prior thereto and in-1921 the Su- 
preme Court of Kansas had paved the 
way, by adoption, also by a court rule, 
of substantially the same requirements 
as those later prescribed by the Supreme 
Court of Illinois.* 

The adoption throughout the Amer- 
ican Union of the recommendations of 
the American Bar Association is the 
desideratum. It is the consummation 
devoutly to be wished, yet the general 
adoption of those recommendations, 
even as they have been modified by the 
supreme courts of Kansas and of IIli- 
nois, would tend very greatly towards 
the elevation of the American bar and 
of the whole administration of justice. 

Always, however, there are so many 
slips between the legislative cup and the 
legislative lip that it is quite certain that 
if we look to the legislatures alone, 
either of these reforms will be long in 





*Professor of Law in Northwestern Uni- 
versity. 


1In the State of Kansas, however, we are 
ees with a remarkable conflict of prin- 
ciple. 

In the case of Hanson v. Gratton 84 Kansas 
843, the court stated that: 

“A practicing attorney is an officer of the 
court in which he is admitted to practice. The 
power to admit applicants to practice law is 
judicial and not legislative, and is, of course, 
vested in the courts only. The act of admis- 
sion is a judicial determination, and is not for 
a term of years but for life, or until the at- 
torney shall have been disbarred by a court 
of competent jurisdiction. 

“It is generally conceded, however, that it is 
competent for the legislature to prescribe the 
qualifications for admission and the grounds 
for disbarment, as well as the procedure 
therein. 

“It is not within the power of the legisla- 
ture, however, to admit an attorney to prac- 
tice in the courts of the state or to disbar a 
practicing lawyer. Ex parte Secombe 60 U. 
S. 9; In re Day 181 Ill. 73; Garrigus v. The 
rm ex rel. Moreland, Auditor 93 Ind. 239, 


“Originally the courts alone determined the 
qualifications of candidates for admission, but 
to avoid friction between the departments of 
government the courts of this and other states 
have generally acquiesced in all reasonable 
provisions relating to qualifications enacted 
by the legislature.” 

Yet no reference was made to the prior case 
of State v. Swan 60 Kansas 461, in which, 
though, we find the statement that: 

“The learned counsel for the appellant con- 
tends (and in this he is fortified by much 
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authority) that the right to a license to prac- 
tice law in the courts is conferred by judicial 
and not legislative authority. No denial of 
this doctrine is necessary to a decision of this 
case. The legislature has power to prescribe 
the qualifications requisite to admission to 
the bar, but it has no power to provide that 
persons possessing them must be admitted to 
practice. Whether the prescribed qualifica- 
tions exist is a judicial question.” The court 
held that where the statute itself made no 
provision as to the qualifications of a district 
or county attorney, the person elected might 
practice in the criminal courts, even after he 
has been disbarred by a formal court decree, 
and this before he was elected to the office. 
Nor did it mention that the determination of 
this question was avoided (though perhaps 
not really necessary) in the case of The State 
v. Smith 50 Kansas 69. 

Perhaps, however, both of these cases can 
be explained on the theory that in neither of 
them did the judge himself object to the 
attorney so appearing. 

The statute of Kansas is as follows: 

Sec. 478. Any citizen of the United States 
who has read law for three years in the office 
of a regularly practicing attorney, or who 
shall be a graduate of the law department of 
the University of Kansas or some other law 
school of equal requirements and reputation, 
and who satisfies the Supreme Court of this 
state that he possesses the requisite ability 
and learning, and that he is of good moral 
character, may be admitted to practice in all 
the courts of this state upon taking the oath 
prescribed. 

Sec. 479. The Supreme Court of this state 
may make such rules as it deems necessary 
for the examination of applicants for admis- 
sion to the bar of this state. 
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their consummation. The history of 
Abraham Lincoln is stiil one to conjure 
with and the cause of the alleged poor 
boy is a popular cause. Our legislators 
as a whole are not yet awake to the 
value and necessity of an educated bar 
and the lawyer member is always to be 
found who resents the suggestion that 
his own training was not adequate. On 
the other hand, the members of our 
supreme courts are generally awake to 
the need and to the necessity. They 
know from experience the miscarriages 
of justice which ean be laid at the doors 
of the incompetent. They know the joy 
of listening to arguments in eases which 
have been thoroughly prepared by com- 
petent counsel and how easy it is to de- 
cide those cases. They know how diffi- 
cult is the decision where the cases are 
not properly prepared, and where the 
facts and the law are distorted. They 
remember the scores of instances in 
which they have been compelled them- 
selves to brief the cases and to search 
for the authorities in order to do justice 
to the unfortunate litigants who have 
entrusted their fortunes to the legal 
novice or the legal charlatan. Have 
they really the power, and if they have 
the power, will they have the courage 
to take the matter into their own hands 
and, following the leadership of the su- 
preme courts of Kansas and of Illinois, 
raise the standards of admission by 
court rules? Would it be wise or pos- 
sible for the Judicial Section of the 
American Bar Association to adopt a 
resolution which shall pledge its mem- 
bers to adopt such rules in their several 
courts? If such a thing should and 
could be done, the standards of the 
American bar would immediately be 
raised. Can and should such a thing be 
done? Is the matter one of judicial or 
of legislative competency ? 

In 1894 in the case of In re Day? the 
Supreme Court of Illinois boldly as- 
serted the prerogative and said: 


“The legislature may enact legislation 
for the protection of the public against 
such things hurtful or threatening to their 


2282 Ill. 73. 
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safety and welfare. So long as they do 
not infringe upon the powers properly be- 
longing to the court they may prescribe 
reasonable conditions which will exclude 
from the practice those persons through 
whom injurious consequences are likely to 
result to the inhabitants of the state . 

It will be strange, indeed, if the court can 
control its own courtroom, and even its 
own janitor, but that it is not within its 
power to inquire into the ability of the 
persons who assist in the administration 
of justice as its officers . . . The function 
of determining whether one who seeks to 
become an officer of the courts, and con- 
duct cases therein, is sufficiently - ac- 
quainted with the rules established by the 
legislature and the court governing the 
rights of parties, and under which justice 
is administered, pertains to the courts 
themselves. They must decide whether he 
has sufficient legal learning to enable him 
to apply those rules to varying conditions 
of facts, and to bring the facts and law 
before the courts, so that a correct con- 
clusion may be reached The fact 
that the legislature may prescribe the 
qualifications of doctors, plumbers, horse- 
shoers and persons following other pro- 
fessions or callings not connected with the 
judicial system, and may say what shall 
be evidence of such qualifications, can have 
no influence upon this question . . The 
attorney is a necessary part of the judicial 
system, and his vocation is not merely to 
find persons who are willing to have law- 
suits. He is the first one to sit in judgment 
in every case, and whether the court shall 
be called upon to act depends upon his 
decision . Ps 


The last clause is the most important. 
Is and can the public be led to believe 
that the attorney is a necessary part of 
the judicial system? Is his primary 
duty that of an assistant judge? Is his 
consent necessary to every lawsuit? Is 
he in the true sense of the term, and, 
what is of the utmost importance, in the 


*It is to be noticed, however, that in Illinois 
“the division of powers” is not left to be in- 
ferred from the general plan and arrangement 
of the constitution, but is clearly expressed in 
the constitutional provision that: ‘“‘The powers 
of the government of this state are divided 
into three distinct departments—the legisla- 
tive, executive and judicial; and no person or 
collection of persons, being one of these de- 
partments, shall exercise any power properly 
belonging to either of the others, except as 
hereinafter expressly directed or permitted.” 


Under this provision and with much show 
of reason the Illinois Supreme Court held that 
although it was the duty of the various county 
boards to erect and to keep in repair suitable 
courthouses, when the boards had provided 
rooms they were under the control of the 
courts and that it rested with the judges of 
the courts to arrange among themselves how 
they would occupy the several courtrooms 
thus provided for them, and it cited with ap- 
proval the case of In re Janitor of Supreme 
Court 35 Wis. 410, in which the Supreme Court 
of Wisconsin held that the judicial power ex- 
tended to the selection of the court’s own 
janitor. 
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public conception, ‘‘the first one to sit 
in judgment in every case’’; and is it a 
necessity of our judicial system that 
whether the court shall be called upon 
to act shall depend upon his decision? 
Or does the public, and has the public 
the right to, believe that the cause of a 
democratic justice demands a bar of its 
own choosing which shall, as it were, 
represent the virile and progressive but 
legally unsophisticated public mind; be 
suggesters of and champions before the 
more or less cloistered courts of the new 
and popular ideas, and be protesters on 
the part of their clients against a legal 
formalism? Will the cause of democ- 
racy or of legal growth be sufficiently 
guaranteed by leaving to the publie the 
selection of their judges and then leav- 
ing to those judges the selection of their 
assistants, who will ordinarily be those 
of a like mind or at any rate be trained 
in the same schools of thought as their 
superiors, or does the cause of individ- 
ual liberty and of a popular legal growth 
demand a legislative control which shall 
prevent both a close corporation, as it 
were, and an aristocracy of the bar, and 
guarantee ‘a Pierian spring of new ideas 
and ‘‘common sense’’ law ? 


Throughout the history of the Eng- 
lish law there is to be seen a growing 
assertion of independence on the part 
of the English judges and at no time do 
they seem to have surrendered either to 
the king or to Parliament, and yet un- 
til the time of William and Mary we find 
little or no express recognition of that 
fact, and until the time of the Bill of 
Rights the judges were appointed by 
the king and removable by the king, and 
the old assumption that the king was 
the fountain head of justice was allowed 
to go unchallenged by the popular Par- 
liament. 


*“So long as there is a legal profession, pro- 
fessional opinion is among the most powerful 
of the forces that mould the law, and we may 
see it exercising its influence directly as well 
as indirectly. In Edward I’s day it is impos- 
sible to uphold a writ which all the serjeants 
condemn, and often enough to the medieval 
law reporter ‘the opinion of the im 4 
seems as woe as judgments (see e. g. B. 
30. 1 Edw. p. 107)”: Pollock and wiitiand 
“History of Tee eliah Law” I 217. 


Nowhere at any time and even after 
the Bill of Rights do we find Parliament 
as Parliament dictating to the judges 
the qualifications of those who should 
actually appear before them, and what 
acts of Parliament have been passed 
have been in aid of, rather than in cur- 
tailment of, the prerogative of the 
courts. 


The statute of Westminster 1. 3 Edw. 
I. ce. 29 enacts that if any serjeant, coun- 
ter or other do any manner of deceit or 
collusion in the King’s court, or consent 
unto it in deceit of the court or the 
party, and thereafter be attainted, he 
shall be imprisoned for a year and a day 
and from thenceforth shall not be heard 
to plead in that court for any man. 

This, however, was but a penalty for 
a crime and a penalty in which the 
courts would readily have acquiesced. 

The Statute of 15 Edw. II restrains 
the barons of the exchequer from ad- 
mitting attorneys, except in pleas before 
them, and prohibits their clerks and 
servants from admitting attorneys, but 
reserves to the chancellor and the chief 
justices the power to admit attorneys 
according to their discretion, ‘‘as had 
before been observed.’’ In this there is 
certainly no restriction of the judicial 
prerogative as it has generally been un- 
derstood. The statute relates to attor- 
neys and not to counsellors or barristers. 
It recognizes the right of the barons of 
the exchequer to appoint their own 
attorneys and only forbids them to 
appoint the attorneys for other tri- 
bunals. It certainly recognizes the pre- 
rogative and the independence of the 
chancellor and of the chief justices. 

Surely no judge would object to the 
Statute of 4 Henry IV e. 18, which 


-enacts that— 


“attornies shall be examined by the jus- 
tices and by their discretion their names 
put in the roll, and that they be good and 
virtuous and of good fame [presumably in 
the opinion and discretion of the justices] 
shall be sworn well and truly to serve in 
their offices, and especially that they make 
no suit in a foreign country, and the other 
attornies shall be put out by the discre- 
tion of the said justices, and that their 
masters for whom they were attornies be 
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warned to take others in their places, 80 
that in the meantime no damage nor 
prejudice come to their said masters. And 
if anyone of the said attornies do die or 
do cease, the justices shall make another 
in his place which is a virtuous man and 
learned and sworn in the same manner as 
fore is said. And if any such attorney be 
found in any default or record or other- 
wise, he shall forswear the court, and 
never shall be received to make any suit 
in the court of the king.”’ 


Nor certainly would the judges ob- 
ject to 33 Hen. VI ec. 7, which, after re- 
citing the great increase of attornies in 
Norfolk and Suffolk and the abuses oc- 
easioned by their soliciting business at 
fairs and other public places, enacts that 
there shall be but six attornies in Nor- 
folk, six in Suffolk, and two in Norwich, 
to be admitted by the two chief justices. 


Nor would they object to 3 Jae. ce. 7, 
which enacts that attornies or solicitors 
delaying their clients’ suits for gain or 
making false charges shall be liable to 
costs and treble damages in an action, 
and be discharged from being an attor- 
ney or solicitor any more. And to avoid 
the infinite number of solicitors and at- 
tornies, none shall be admitted but such 
as shall have been brought up in the 
said courts or otherwise well practiced 
in soliciting of causes, and have been 
found by their dealings to be skilfull 
and of honest disposition, and that none 
be suffered to solicit causes in any of 
the courts aforesaid, but only such as 
are known to be men of sufficient and 
honest disposition, 

All of these statutes appear to have 
been generally acquiesced in and at no 
time does there appear to have been any 
judicial necessity for scrutinizing their 
requirements. None of them in fact 
prescribed requirements, nor did they in 
any way seek to control the ultimate dis- 
cretion of the courts, nor did they relate 
to the counselors or to barristers. This 
even is true of the later statutes of 2 G. 
II ec. 23 s. 5, 12 G. II ¢. 13 s. 3, 22 G. II 
e. 46 s. 2, 30 G. II e. 19 s. 7, 2, which 
required solicitors to be apprenticed in 
offices for a certain period and which 
appear to have been recognized as a par- 
liamentary preprogative in the case of 
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ex parte Taylor,© in which the court 
when asked to ignore the statutory time 
requirements said: ‘‘If we were to do 
that, I think we should not comply 
either with the spirit or the words of 
the act of Parliament’”® 


Though, indeed, there was in England 
no express constitutional division of the 
powers of government, such a division 
appears to have been acquiesced in from 
the earliest history. There was, it is 
true, a strange intermingling of powers 
or of prerogatives which arose from the 
fact that the king assumed to be the 
fountain of justice and, up to the time 
of the Revolution of 1689, was conceded 
the power both to appoint and remove 
‘‘his’’ justices, but since the time of 
Magna Charta we find a recognition of 
the law of the land, the theory of an 
established common law, the theory of 
a law of precedent which the courts 
were called upon to and did pronounce 
and enforce even as against the king 
himself.? Though the king reserved to 
himself a sort of police power, a power 
which restricted tho individual freedom 
and provided for the general welfare as 
against a class elected Parliament and 


5Barn. & Cres. 442, 6 Dowl. & Ryl. 428. 

*In 6 Ann. c. 9 ss, 32, 37, and 9 Geo. IV c. 49 
s. 4, we also find various stamp duties which 
were imposed on articles of clerkship. 

™And it is commonly said in our books, that 
the king is always present in court in the 
judgment of law; and upon this he cannot be 
nonsuit: but the judgments are always per 
curiam; and the judges are sworn to execute 
justice according to law and custom of Eng- 
land and it appears by the act of Parlia- 
ment of 2 Ed. III cap. 9 2 Ed. 3 cap. 1, 
that neither by the great seal nor by the 
little seal, justice shall be delayed; ergo, 
the king cannot take any cause out of any 
of his courts, . . . and give judgment 
upon it himself, but in his own cause he may 
stay it, as it doth appear 11H. IV8... 
Then the king said that he thought the law 
was founded upon reason, and that he and 
others had reason as well as the judges: to 
which it was answered by me that true it was 
that God had endowed His Majesty with ex- 
cellent science and great endowments of na- 
ture; but His Majesty was not learned in the 
laws of his realm of England, and causes 


- which concern the life or inheritance or goods 


or fortunes of his subjects are not to be de- 
cided by natural reason, but by the artificial 
reason and judgment of law, which law is an 
act which requires long study and experience 
before that a man can attain to the cognizance 
of it: and that the law was the golden met- 
wand and measure to try the causes of the 
subjects; and which protected His Majesty in 
safety and peace: with which the king was 
greatly offended and said that then he should 
be under the law, which was treason to affirm, 
as he said; to which I said that Bracton saith, 
quod Rex non debet esse sub homine, sed sub 
Deo et lege’: Prohibitions del Roy 12 Coke’s 
Reports 63. 





: 
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at times superimposed a rule of con- 
science and of public necessity on the 
law of individual right and the law of 
precedent which the common law pre- 
scribed, the necessity of judicial enforce- 
ment and with it the power of judicial 
construction was always reeognized, and 
instances are not lacking where the 
judicial appointees of the king not only 
defied the Parliament but the king him- 
self. This was, it is true, usually done 
under the excuse of reasonable construe- 
tion, but it was done nevertheless. 

Prior to the American Revolution in- 
deed and with the exception of the stat- 
utes mentioned there appears to have 
been no attempt on the part of Parlia- 
ment to interfere with matters of the 
qualification even of attorneys and 
solicitors and all of these statutes are 
supplementary and of a police nature 
rather than original. And though at 
first the right of appointing counsellors 
and barristers appears to have been 
claimed by the king, and still longer 
the right of nomination, the power of 
prescribing requirements and of ulti- 
mate admission were early entrusted to 
the courts and were regulated by court 
rules.* It is questionable also if some 
of the earlier so-called statutes to which 
we have referred were statutes at all 
but rather acts of the king in council 
and in a real sense the acts of the king 
alone, the authority for which lay in the 
supposed fact that he himself was the 
fountain head of justice. 

Some confusion indeed has arisen 
from confounding the old ‘‘pleader,’’ 
whether professional or unprofessional, 
with the counsellor barrister. The attor- 
ney was the litigant’s alter ego and not 
the adviser of the court or the ex- 
pounder of the law. Originally in no 
sense was he an officer of the court. 
‘‘The professional pleader makes his 
way into the courts, not as one who will 


represent a litigant, but as one who will 





8Among these rules of court were: Rules of 
Mich. 1654, K. B. and C. P.; and 1704, K. B.; 
1705, C. P.; Mich. 1573, Trin. 1532, East. 1615, 
Cc. P. Hil. 1645: Trin. 1457, C. P.; Mich. 1564, 
Cc. P.; Trin. 1682, C. P.; Trin. 1582, C. P.; Hil. 
1616, C. P.; Hil. 1632, C. P.; East. 1656, Hil. 


1662, K. B.; Trin, 1669, C. P. See Merrifield 
“Attorneys” 7. 


stand by the litigant’s side and speak in 
his favor, subject, however, to correc- 
tion, for his words will not bind his 
client unless that client has expressly 
or tacitly adopted them,’’ and the early 
law which allowed a person to be rep. 
resented in civil cases by attorneys was 
merely a recognition of the fact that 
some litigants were ready of tongue and 
some were not. The attorney was a 
mouthpiece, an Aaron, and not neces- 
sarily a Moses learned in the law. ‘‘The 
attorneys of Glanville’s time,’’ say Pol- 
lock and Maitland, ‘‘do not seem to be 
in any sense ‘officers of the courts.’ Nor 
do they as yet constitute a closed pro- 
fessional class. Probably every ‘free 
and lawful person’ may appear as the 
attorney of another; even a woman may 
be an attorney, and a wife may be her 
husband’s attorney.’”® 

Later, it is true, this business became 
professionalized, and its members were 
made the subjects of parliamentary as 
well as judicial regulation, but at no 
time prior to the American Revolution 
do we find the counsellor or adviser of 
the court (the one with the real and 
personal right of audience) appointed 
in any other way than by the king as the 
source or protector of the law or by the 
judges both by their own and as rep- 
resentatives of the royal prerogative.*° 

It is true that the New York Court 
of Appeals": has taken a contrary posi- 
tion on these matters; but though, as 
far as the State of New York is con- 
cerned, there is much to be said in favor 
of its argument, which is based upon the 
fact that though the Constatution of 
1777 vested the power of appointing 
directly in the courts this provision was 
omitted from that of 1822, there is we 
believe no warrant for its other histor- 
ical argument that ‘‘barristers or coun- 
sellors at law in England were never 


*"See Pollock and Maitland “History of Eng- 
lish Law” Vol. I p. 213; 1 Glanvil lib XI. 

%Pollock and Maitland “History of English 
Law” Vol. I p. 213; Stat. of Westminster II c. 
10, gave a general right to appoint an attorney 
to appear in all causes which should come be- 
fore the justices in a given year. Registrum 
Brevium Originalium ff. 20-22, Britton Vol. II 
p. 357; Select Civil Pleas pt. 141; Note Book 
pt. 342, 1361, 1507. 

NCase of Henry Cooper 22 N. Y. 67. 
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appointed by the courts at Westminster, 
but were called to the bar by the Inns 
‘of Court, which were voluntary, unin- 
corporated associations. The power of 
the court to appoint attorneys as a class 
of public officers was conferred orig- 
inally, and has been from time to time 
regulated and controlled in England by 
statute.’’ There is also altogether too 
much judicial nonchalance in the state- 
ment: ‘‘I take no notice between attor- 
neys and counsellors in the courts of 
this state because the same principles 
in respect to the mode of appointment 
are, of course, applicable to both.’’ 


In England this was not the fact, nor 
originally was it so even in the Supreme 
Court of the United States,’* and it is 
for this very reason that since, today 
in the United States, we have generally 
combined the two functions, and since 
every attorney or solicitor is also a bar- 
rister and as such barrister is entitled 
to ‘‘an audience’’ in the courts, the 
English statutes have no significance. 

In support of its doctrine of a legis- 
lative rather than of a judicial preroga- 
tive, the New York court relied upon 
the statute of 4 Henry IV, yet, as we 
have before seen, this statute not only 
was not in derogation of the judicial 
prerogative but in its express terms ap- 
plied to attorneys: and to attorneys 
alone. 

The barrister alone had the right to 
the court audience. He was ‘‘a coun- 
sellor admitted to plead at the bar.’’** 
Originally the right to call to the bar 
was exercised and claimed by the king 
as the foyntain head of justice ;** later 
that right or power was granted by 
Edward I to the judges exclusively, and 
though that grant was enrolled as an 
act of Parliament it was in its express 
terms a grant from the king and in 


12Tn the Supreme Court of the United States 
the two degrees of attorney and counsel are 
kept separate, and no person is permitted to 
practice in both capacities. It is the duty of 
counsel to draft or review and correct the 
special pleadings, to manage the cause on trial, 
and during the whole oaeene of the suit, to 
apply established princi les of law to the ex- 
igencies of the case” ent “Comm.” I 37. 

Bouvier Law Dictionary. 

4Pollock and Maitland “History of English 
Law” Vol]. I p. 191, Vol. II p. 234. 
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reality was not an act of Parliament at 
all> Later still the judges constituted 
the benchers of the Inns of Court their 
deputies for this purpose, and the 
benchers called to the bars of their re- 
spective inns, and the judges received 
at the bar of the court without further 
form or ceremony, those whom the 
benchers as their authorized deputies 
had ealled. The benchers of the Inns 
did not constitute nor did they profess 
to constitute the applicants barristers 
at law. These persons were only called 
to the bars of their respective inns. 
They became barristers at law when they 
were received by the judges. Though 
these inns were in a large sense volun- 
tary societies, at an early date they 
were always under royal or judicial 
supervision. 

At an early date lawyers gathered 
about the court of Westminster and 
hospitia curie were established, which 
contained schools of law. On the sup- 
pression of the Knights Templars, the 
Pope granted their estates to the 
Knights Hospitallers of St. John of 
Jerusalem, who leased their buildings 
in London to the students of the law. 
The place was called ‘‘the Temple’’ and 
from its former occupants the societies 
of the Inner Temple and the Middle 
Temple were formed. After the sup- 
pression of the Knights of Hospitallers 
by Henry VIII, the society held the 
Temple Building of the Crown by lease, 
and in 1608 they were granted by let- 
ters patent of James I to the Chancellor 
of the Exchequer, a judicial officer, the 
Recorder of London and the benchers 
and treasurers of the Inner and Middle 
Temples for ‘‘lodging, reception, and 
education of the professors and students 
of the law.’’ From time to time rules 
were made for the government of these 


“That act provides: “Dominus rex iniunxit 
J. de Mettingham (Chief Justice of the Court 
of Common Pleas) et sociis suis, quod ipsi, per 
eorum discretionem, provideant et ordinent 
certum numerum, de quolibet comitatu, de 
melioribus et digniorbus et libentius addis- 
centibus, secundum quod intellexerint 

curiae suae et populo de degno melius v 
poterit, et maius commodum fuerit. 


uod 
ere 
Et quod 
ipsi quos ad hoc elegerint curiam sequantur, 
et se de negotiis in eadem curia intromittant 
et alii non”: 20 Edw. 1 
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inns by the judges, or with their con- 
currence and the advice and consent of 
the king or queen and the benchers or 
societies themselves. The societies sub- 
mitted for ages to be governed by the 
rules so made, and in every instance 
their conduct was subject to the control 
of the judges as visitors. They were 
voluntary societies to which mandamus 
would not lie, but the ancient and usual 
method of redress for any grievance was 
that of appealing to the judges as visi- 
tors.*® 
There is indeed little in the history of 
the American law that points to any 
recognition of the right of legislative 
control, though at an early time in some 
and perhaps all of the commonwealths 
it was for a time recognized that the 
right was a royal prerogative and could 
be delegated by the monarch to his rep- 
resentative, the governor. Even then 
and in all of his appointments the king 
acted alone or in council and not in or 
through his Parliament, and where the 
governors acted for him the recommen- 
dations of the judges always appears to 
have been sought even if not required.’ 
In the State of-New Jersey the king 
first appointed or patented; then and 
for some little time the governor took 
his place; then and for a period prior 
to and after the adoption of the Con- 
stitution of 1775, the practice . arose, 
founded upon custom and upon custom 
alone, of the governor issuing the pat- 
ents, but only upon the advice and con- 
sent of his judges. Later and in 1904, 
the judges held that their right was 
vested and beyond legislative control, 
and this was under the provisions of the 
Constitution of 1844, which provided 
that the former court should ‘‘continue 
with like powers and jurisdiction.’’* 
If in all this there was an assumption 
of power, the reason therefor was very 
apparent. There was in it something 
more than the desire to control patron- 
%*Rex v. Benchers of Lincoln’s Inn 4 Barn. 
1 c. 855: W. C. Bolland “Two Problems of 
Legal History” in Law Quarterly Review 
XXIV 392; Dudg. Oreg, Jur. 312, 316, 317, 320; 
Booseman’s Case March 177; Rex v. Benchers 
of Gray’s Inn 1 Doug. 353. 


In re Branch (N. J.) 57 Atl. Rep. 431, 434. 
%In re Branch (N. J.) 57 Atl. Rep. 431. 





age. It was similar to the assumption of 
the power, if assumption there was, to 
construe and to enforce the Constitu- 
tion. No doubt it was premised that the 
ancient law and the ancient traditions 
must prevail and that in order that this 
might be accomplished it was very neces- 
sary to have a bar which in advising its 
clients and in advising the courts, and 
in forming the first judgment in every 
ease, would exercise the judicial mind of 
the common law and would administer 
the law of the land. The practice we 
believe was adopted to preserve the very 
thing which the early French and the 
modern Russian revolutionists sought to 
destroy. It was to maintain a system 
of law which should be founded on the 
traditions of the past and under which 
freedom might slowly broaden down 
from precedent to precedent. It was not 
the desire to confuse litigants and the 
courts with the ologies and legal idiosyn- 
erasies of the legal and governmental 
novice and the legal and governmental 
explorer and charlatan. 


Throughout the history of our law has 
there not been a persistent theory that 
the ancient law is an ancient trust; that 
though parliaments and popular assem- 
blies may come and go the judge-made 
law will always be with us, and that it 
is on the principles of that common law 
that the permanence of our social fabric 
is based? Did not the framers of our 
Constitution purposely divide the agen- 
cies of government in creating independ- 
ent courts? Did they not impliedly 
grant to those courts the power to choose 
their own advisers? 


The theory both of England and of 
America has been the theory of ancient 
and established right, and of a common 
law and of courts which shall preserve 
them. The American Constitution 
sought to create no new privileges, but 
rather to preserve and perpetuate in 
America rights which already had been 
won or conceded in the mother country. 
Opposed to this theory is the theory of 
modern Russia, where there was a re- 
bellion and not a revolution. A revolu- 





—— 
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tion is a turning backwards, and this 
constantly was the English practice and 
the English claim. The common law 
grew—‘‘freedom slowly broadened 
down from precedent to precedent.’’ 
And though now and then monarchs like 
James I, Charles I, James II, and 
George III sought to overthrow the an- 
cient law, both the Parliament and the 
courts stood against them. The juris- 
diction which the courts assumed indeed 
was a jurisdiction of which the popu- 
lace approved. Even Parliament itself 
was in sympathy with its assumption be- 
cause in the main the protest of the 
courts was against the royal and not the 
parliamentary prerogative, and both the 
Parliament and the courts when con- 
fronted with the excesses of the royal 
powers, and the theory of the divine 
right of kings, were asserting the Magna 
Charta, the law of the land and the 
ancient rights. In Russia the past had 
to be forgotten, and the ancient law 
disproved. In Russia, too, the courts 
had been a part of the old aristocratic 
tyranny, and not the expounders of an 
individualistic law. The new regime 
indeed wanted communism and not in- 
dividualism. The rights of the few 
against the many were not recognized. 
The same considerations apply to the 
communist revolution in Hungary, 
where the courts and the lawyers were 
dispossessed, and to the situation which 
prevailed in France in the earlier stages 
of the Revolution. At the time of the 
French Revolution, a new goddess of 
reason was enthroned above the law, and 
the lawyer was in disrepute both be- 
cause he represented the established 
law, and because he was deemed a neces- 
sary and pernicious part of an aristo- 
cratic system. 


Like the English Revolution, the 
American Revolution was a revolution 
and not a rebellion. If anyone was a 
rebel it was the British monarch. We 
were fighting for the established prin- 
ciples of the common law. We adopted 
a bill of rights which breathed the indi- 
vidualism of that law. We created a 
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national court in order to make the guar- 
anties of our national Constitution sure. 
We created a national life-term judi- 
ciary. We needed lawyers who were 
trained in the system which we sought 
to perpetuate. 

Our fundamental rights were asserted 
in written constitutions, both state and 
national, and we needed a bar that 
would understand and would protect 
those rights. We were not looking for 
a bar that would assert a new law. 
Ours was to be a government of laws 
and of precedents, and not of new 
theory and ologies. The lawyer was to 
be an officer of the court, the first to sit 
in judgment on the cause of his client. 
He was to be the servant of his client, 
but only under the law. He was sworn 
to support the constitutions and he was 
only privileged to ask for his client that 
which the law allowed. 

This certainly has been the theory 
of the American courts, though as a 
rule they have chosen merely to assert 
the prerogative and to justify it on his- 
torical grounds and not to explain it. 
Generally they have conceded to the 
legislature the powers to say who shall 
not practice law, but perhaps in only 
one instance, and in that there was an 
assumed constitutional provision or 
precedent to the contrary,'’® have they 


, conceded to it the right to say who shall. 


Almost always they have ‘yielded to the 
legislative desire or discretion in un- 
important matters; generally they have 
sought to be polite and ‘‘to avoid fric- 
tion between the departments of gov- 
ernment, have generally acquiesced in 
all reasonable provisions relating to 
qualifications enacted by the legisla- 
tures.’”*° Always where the legislatures 
have prescribed newer and higher quali- 
fications they have enforced them with- 
out comment; but never have they con- 
sented to have the standards lowered 
by mere legislative fiat, nor to have the 
rules for admission which they them- 
selves have drafted to be set aside. 


See case of Henry Cooper 22 N. Y. 67, 
*Harrison v. Grattan 84 Kans. 8438, 845; 
Matter of Goodell 39 Wis. 232. 
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Where, indeed, the legislatures alone, 
and without the support of any consti- 
tutional warrant, have sought to impose 
incompetency upon the courts, or to 
make an issue between the court rules 
and their own enactments, the judicial 
tribunals have stood adamant. 


“We do not understand,” said the Su- 
preme Court of Wisconsin “that the cir- 
cuit courts generally yield to the unwise 
and unseemly act of 1849, which assumes 
to force upon the courts, as attorneys, any 
person of good moral character, however 
unlearned or even illiterate; however dis- 
qualified by nature, education or habits 
for the important trusts of the profession. 
We learn from the clerk of this court that 
no application under the statute was ever 
made. The good sense of the legislature 
has long since led to its repeal. And we 
have too much reliance on the judgment 
of the legislature to apprehend another 
such attempt to degrade the courts. The 
state suffers substantially by every such 
assault of one branch of the government 
upon another, and it is the duty of all the 
co-ordinate branches scrupulously to avoid 
even all seeming of such. If, unfortu- 
nately, such an attack on the dignity of 
the courts should again be made, it will 
be time for the courts to inquire whether 
the rule of admission be within the legis- 
lative or judicial powers, But we will not 
anticipate such an unwise and unbecoming 
interference in what so peculiarly concerns 
the courts, whether the power to make it 
exists or not. In the meantime it is a 
pleasure to defer to all reasonable rules 
on the subject.’’™ 


And again and in the case of motion 
to admit Ole Mosness?? the same court 
said: 


“The office of attorney and counsellor of 
the courts is one of great official trust and 
responsibility in the administration of jus- 
tice; one liable to great abuse; and has 
always been exercised in all courts pro- 
ceeding according to the course of com- 
mon law, subject to strict oversight and 
summary power of the court. It would 
be an anomaly dangerous to the safe ad- 
ministration of justice, that the office 
should be filled by persons residing beyond 
the jurisdiction of the court, and practic- 
ally not subject to its authority. We take 
it that members of the bar of this state 
lose their right to practice here by re- 
moving from the state. After they be- 
come non-residents they can appear in 
courts of this state ex gratia only. Our 
courts cannot have a non-resident bar. 
This all appears to us to be so very plain, 
that it is difficult to believe that ch. 50 of 
1855 was intended to do more than to 
authorize the appearance here as counsel 





"Matter of Goodell 39 Wis. 232. 
239 Wis. 509. 
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in the trial and argument of causes of 
gentlemen of the bar of other states. If 
intended to do that, it was probably un- 
necessary. If intended to do more, it was 
clearly without the power of the legis- 
lature.’ 


In the case of In re Day** the Su- 
preme Court of Illinois said: 


“The powers of the government of this 
state are divided into three distinct de- 
partments—legislative, executive and ju- 
dicial; and no person or collection of per- 
sons being one of these departments shall 
exercise any power properly belonging to 
either of the others, except as hereinafter 
expressly directed or permitted ... This 
court has never acknowledged the power 
of the legislature to prescribe the amount 
of learning which shall qualify an at- 
torney to practice in our courts . . The 
effect of enforcing such a statute would be 
to degrade the profession and fill the ranks 
with those not qualified by our rules... 
In any consideration of the question it 
must not be forgotten that restrictions 
upon the privilege of practicing law are 
created only in the interest of the public 
welfare, and neither for nor against the 
student The legislature may enact 
legislation for the protection of the public 
against things hurtful or threatening to 
their safety and welfare, So long as they 
do not infringe upon the powers properly 
belonging to the court, they may prescribe 
reasonable conditions which will exclude 
from the practice those persons through 
whom injurious consequences are likely 
to result to the inhabitants of the state 

It will be strange, indeed, if the 
court can control its own courtroom, and 
even its own janitor, but that it is not 
within its power to inquire into the ability 


of the persons who assist in the adminis- 


In In re Splane (Pa.) 16 Atl. 481, the Su- 
preme Court of Pennsylvania held an act in- 
valid and an unwarranted encroachment on 
the judicial prerogative which provided that 
any court of the commonwealth should admit 
to practice in it any attorney who had been 
admitted in any court of common pleas or in 
the Supreme Court of the commonwealth, upon 
motion, simply and after the filing a certificate 
of such prior admission together with a cer- 
tificate of good moral character. The opinion 
is written by Chief Justice Paxon who con- 
tents himself with asserting the judicial pre- 
rogative and independence without the citation 
of authority. 

In the case of In re Platz 132 Pac. 390, the 
Supreme Court of Utah in holding that in a 
disbarment proceeding the court was at lib- 
erty to inquire into the fact that criminal 
charges had been preferred against an at- 
torney even though an acquittal had been had. 
made the general statement, unaccompanied 
by citation or authority, that: “Nor can the 
legislature limit the courts in their right to 
determine the moral qualifications of their 
officers or prevent them from refusing to ad- 
mit morally incompetent persons to practice, 
nor compel them to retain such upon the roll. 
If such were the law, then the verdicts of 
—— or the notions of prosecutors or legis- 
ators, and not the deliberate judgments of 
the courts, would control in such matters. 
The courts and not juries or legislators must 
ultimately determine the qualifications and fit- 
ness of their officers.” 

181 Ill. 738. 
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tration of justice as its officers . . . The 
function of determining whether one who 
seeks to become an officer of the courts, 
and to conduct cases therein, is sufficiently 
acquainted with the rules established by 
the legislature and the court governing the 
right of parties, and under which justice 
is administered, pertains to the courts 
themselves. They must decide whether he 
has sufficient legal learning to enable him 
to apply those rules to varying conditions 
of facts, and to bring the facts and law 
before the courts, so that a correct con- 
clusion may be reached The fact 
that the legislature may prescribe the 
qualifications of doctors, plumbers, horse- 
shoers and persons following other profes- 
sions, or callings not connected with the 
judicial system, and may say what shall 
be evidence of such qualifications, can 
have no influence upon this question .. . 
The attorney is a necessary part of the 
judicial system, and his vocation is not 
merely to find persons who are willing to 
have law suits. He is the first one to sit 
in judgment on every case, and whether 
the court shall be called upon to act de- 
pends upon his decision,”’ 


These are manly words. If generally 
adhered to by the American courts the 
problem of raising the standards of the 
legal profession ean easily be solved. If 
the power to prescribe the standards 
ultimately rests with the courts and not 
with the legislatures, is there not a 
man’s work for the judicial section of 
the American Bar Association to do? 
Though created with some hopes, and 
perhaps with some little flourish of 
trumpets, so far that section has accom- 
plished little but to meet once a year, 
‘feat quail on toast and read obituary 
notices.’”> Why should it not now 
function? Why should it not evidence 
its vitality by adopting a resolution 
which shall endorse the recommenda- 
tions of the American Bar Association 
in relation to the matter of the admis- 
sion to the bar and pledge its members 
to the adoption of that recommendation 
by means of court rules? 


If such rules were generally adopted 
and enforced, the problem of the ele- 
vation of the American bar would be 
largely solved. 


“The writer of this article was one of the 
charter members of the section. He speaks in 
contrition and not in scorn. 
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Full Compensation to Plaintiffs 


Is it not a fact that the successful 
plaintiff always loses? That is, a recov- 
ery and collection of the full amount 
of damages allowed by law leaves him 
out of pocket the cost of suit. Outside 
of long usage, it is a little hard to see 
why this should be. It appears per- 
haps most grieviously in personal injury 
eases, where the injured man is able to 
secure legal services only by a contin- 
gent fee contract. In such a case the 
amount which the jury thinks is legal 
compensation is cut from 25% to 50% 
by the cost of securing it. If the jury 
takes the matter of attorney’s fees into 
consideration it avails little, for the 
court will reduce the verdict if, disre- 
garding attorney’s fees, it seems exces- 
sive. But the same principle applies to 
any other action. A man sustains by 
the negligence of another damage to 
his automobile which it costs $250 10 
repair. He recovers this sum, but must 
pay his attorney say $50, leaving him 
in the same position as if he had sus- 
tained a $50 injury to his car and could 
get no redress. A bank lends $1,000 
on a note for one year at 6%. The 
maker and indorser refuse without rea- 
son to pay and the note is collected by 
suit and execution. The attorney’s fees 
would, even in case of a default, prob- 
ably exceed $60, leaving the bank a loser 
on the transaction. The theory that 
a man is entitled to recover his legiti- 
mate damages free from the cost of col- 
lecting them is recognized in principle 
by the provisions universally existent in 
some form for the recovery of court 
costs. But the attorney is an absolutely 
essential part of the machinery of the 
court. Why should one seeking the aid 
of the court be reimbursed for what he 
pays to a constable, an officer of the 
court, for serving process, but be com- 
pelled to deduct from his recovery the 
amount paid to an attorney, another 
officer of the court?—Law Notes, Vol. 
18, No. 3. 


























Pontius Pilate and Popular Judgments” 


By Joun H. Wicmore 


‘“‘And Pilate Answered and Said 
Again Unto the Multitude, ‘What Will 
Ye Then That I Should Do?’ ’’—1. The 
contemptible thing about Pilate’s con- 
duct has always been this act of truck- 
ling to the demand of the multitude. 


One can make allowances for his in- 
decision; that is a phase of mind that 
comes to almost all men. One ean un- 
derstand his inability to fathom the fac- 
tional divisions at Jerusalem; for he was 
a Roman; or to penetrate the truth of 
fact in the charges against Jesus; for 
biased testimony is hard to weigh; or to 
determine the Jewish law of treason; 
for it doubtless had its technicalities. 


But Pilate was a judge, exercising 
praetorial powers. This was a regular 
criminal prosecution under the law, like 
that of Debs or Luetgert or the Sur- 
ratts. It was his duty to decide on this 
charge according to the law and the 
facts as he saw them. When he declined 
to do so, and submitted the decision to 
the populace, he did a cowardly act as 
a judge, and degraded the judicial fune- 
tion. 


The populace to whose decision he 
deputed this lawsuit was a trailing 
crowd gathered from the market place 
and the streets. It was biased and pas- 
sionate, and ignorant of everything but 
its own feelings. It knew neither law 
nor facts. It could not possibly be a 
competent body to give a decision of a 
rational system. 

It would not have been any more com- 
petent had it gone peaceably to the polls 
and dropped in ballots marked 





| Yes 


O 





Crucify | 
Him No 














*Reprinted by permission from Illinois Law 
Review, Vol. XIX, No. 2, June, 1924. 
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2. Submitting to a populace any 
judicial matter of law and fact—the 
application of existing law to alleged 
facts—is a folly. This assertion does 
not call for argument; our political sys- 
tem is already based on that postulate. 
The body of judges is set aside—set on 
high, if you will—to do that very thing 
in the only way which admits of even an 
approach to competency. 

Such being our system, an individual 
judge who decides his cases by submit- 
ting his own mind to the ignorant de- 
mands of the populace is recreant to his 
sworn constitutional duty. He is help- 
ing to undermine justice according to 
law and truth. 


3. It follows that any political prac- 
tice which continually subjects judges 
to the strain of such a temptation is a 
false and unworthy practice. 

Such a practice is that of nominating 
and electing judges by popular vote. 

No community will get the justice 
which it ought to get if it insists on 
placing the judicial mind in subjection 
to the supposed popular demand. And 
a judge who has to please the ‘‘people’’ 
(and who are they?) by his reeord of 
decision on individual cases is in just 
such a plight. 


4. -The foregoing is a Jeremiad ut- 
tered in view of the circumstance that 
of the seven judges of the Supreme 
Court of Illinois, five were elected by 
popular vote this month. 

It is a political anomaly. We have a 
complex system of laws, and a vast bulk 
of litigated law and fact; and yet we 
expect to select competent and upright 
experts by subjecting the nominees to 
the vote of a multitude, who must be 
ignorant of the nominees’ qualifications 
yet have to be pleased with their names. 
5. ‘‘And Pilate answered and said 
again to the multitude, ‘What will ye 
then that I should do unto him?’’ 
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This system has not yet begotten for 
us any obvious Pilates. But its natural 
tendency is to do so. And the truly 
contemptible thing about Pilate, which 
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has made his name despised through the 
ages, is his subjection of his judicial 
decision on law and fact to the whim of 
the howling populace. 


a 





Who Shall Choose Our Judges? 





Organized Bar Has a Special Duty to Aid Electorate in Wise Selec- 
tion. Conference of Delegates Report Explains 
Methods and Result. 





To the Conference of Bar Association 
Delegates :* 

The Committee on Judicial Selection 
has been given your mandate to report 
at this session with appropriate recom- 
mendations ‘‘as to practical means’’ for 
the selection of fit judges—means eal- 
culated to serve as a basis for adoption 
on the part of the Bar Associations 
throughout the country. 

Certain postulates we accept as basic. 
It is both the right and the duty of the 
Bar to act in this selective process. The 
right springs from that inherent privi- 
lege which entitles one to demand that 
he who is chosen from his fellows to sit 
in judgment of the cause must needs 
bear worthily that distinction and meet 
four square the traditional tests of an 
exalted professional attainment. Born 
of this, society, in turn, has rightfully 
to require a recognition and perform- 
ance of the correlative obligation. That 
duty is fulfilled only when the Bar, 
offering of its aid and counsel, has regis- 
tered in full measure its conception of 
judicial fitness founded, as it must be, 
upon a discernment of those qualities 
of mind and heart, those traits of poise 
and patience that mark in men the true 
judicial temperament. To the extent 
that society accords recognition of this 
right and that the bar exerts its duty 
will results be achieved. 

Unfortunately, social and _ political 
conditions are not everywhere equally 





*This report was submitted at the meeting 
held July 7, 1924. 


congenial to the development and 
growth of this selective process. The 
statutory laws governing judicial selec- 
tion here invite and there repel bar ac- 
tivity. It is not conceived to be within 
the purview of this report to prescribe 
the ideal standards for those governing 
laws. Yet this alone shall be said— 
that other things being equal the non- 
partisan principle of selection is to be 
preferred to the partisan, but that no 
method can succeed unless definite re- 
sponsibility is somewhere made to rest 
upon the legally constituted selecting 
power. The more completely and the 
more openly this responsibility can be 
placed, the more scrupulously will the 
selecting power respond to the higher 
ideal. It is this that speaks forcibly for 
judicial appointment as opposed to ju- 
dicial election, or if there be adopted 
the system of election, then for the open 
convention as opposed to the boss-ridden 
primary, or if through either conven- 
tion or primary, then under those con- 
ditions that make possible the selection 
of judicial candidates apart from the 
political candidates generally. Indeed, 
were it possible to accomplish but a 
single reform in the laws of election of 
the several states, that which would 
provide for the separate selection of ju- 
dicial candidates would stand out as the 
most potent factor for good. It would 
concentrate the public mind upon the 
element of judicial fitness alone and as 
a consequence bring to the fore the rec- 
ommendations of the Bar. 
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Thus are the activities of the Bar 
Associations in the respective communi- 
ties necessarily made to depend upon 
varying conditions. Matters of local 
policy are often a prime consideration. 
Political organizations frequently must 
be reckoned with and their prerogatives 
scrupulously recognized if practical re- 
sults are to be attained. So, too, urban 
centers and their Bar are confronted 
with problems of judicial selection of a 
character somewhat different from those 
that obtain in the smaller communities. 
And yet out of the crucible of experi- 
ment and experience have developed 
standard types of Bar activity readily 
adaptable to conditions everywhere. 
These we consider, and, first, judicial 
selection in the states wherein obtains 
the system of election. 

At the outset let it be said that what- 
ever be the scheme of judicial selection 
operative in any particular state it be- 
comes of prime importance that every 
Bar Association establish by definite 
provision a standing committee clothed 
with the power to initiate action on the 
part of the Bar in this selective process. 
Indeed, it is this local Committee on 
Judicial Selection, howsoever consti- 
tuted or created, that operates as the 
chief functioning agency. Though its 
powers may be ever so curtailed, its ex- 
istence is wholly essential. 


Three Types of Associations 


As depending upon the extent and 
scope of the functions of this Judiciary 
Committee, it is possible to classify the 
activities of the Bar Associations in the 
states providing for judicial election 
into three distinct types or groups: 

First: Those Associations wherein 
the recommendations of the Judiciary 
Committee become in practical effect the 
selection of the Bar Association tha 
creates it. ‘a 

Second: Those wherein the selection 
of judicial candidates is made through 
a plebiscite of the Bar Association leav- 
ing to the Judiciary Committee merely 
the function of initiating or supervising 
action. 


Third: Those wherein the Bar plebis- 
cite obtains and yet wherein the Judi- 
ciary Committee is clothed with the 
duty either of collecting information 
concerning candidates for submission to 
the members of the Association or 
further, indeed} of adding to this infor- 
mation the Committee’s own definite 
recommendations as to merit. 


The first of these types we may de- 
nominate the ‘‘New York Plan.’’ It is 
that type adopted both by the Associa- 
tion of the Bar of the City of New York 
and by the New York County Lawyers’ 
Association. Each has its Committee 
on the Judiciary and in each ease the 
duty devolves upon the Committee 
earefully to consider the fitness of ean- 
didates nominated or proposed to be 
nominated for election and with the 
duty specially enjoined to confer with 
organizations or with committees and 
conventions holding the power of selec- 
tion. In the one Association the Com- 
mittee reports its recommendations in 
turn to that Association for such action 
in respect to candidates as the Associa- 
tion might deem advisable, which rec- 
ommendations, however, have been prac- 
tically always approved and endorsed 
by the Association. In the other Asso- 
ciation the Committee reports “‘its ree- 
ommendations to the Board of Directors 
for such action thereon as the Board 
may deem advisable.’? In neither is 
there taken a plebiscite of the Bar. 


Clearly, the efficacy of such a system 
must in the first place rest upon the 
positiveness of the Committee’s recom- 
mendations. A colorless message to the 
publie carries with it little, if any, 
weight. It may enable the electorate to 
eliminate the unfit, but it would furnish 
absolutely no guide to the selection of 
those of outstanding qualifications. In 
the second place, the efficacy of the New 
York plan must in any case depend 
upon the caliber and character of the 
Committee’s personnel. The task of 
such a Committee in passing virtually 
final judgment upon one’s fellows in the 
profession is both difficult and delicate. 
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Its performance often requires rare dis- 
crimination. Its exercise always de- 


-mands resolute purpose and courageous 


execution. Fortunately the Bar of New 
York has been represented in this re- 
gard by men of the highest attainments 
in the profession whose recommenda- 
tions bear the stamp of sincere and un- 
biased judgment. The success of the 
plan in the City of New York must be 
attributed essentially to this fact. 

Of a somewhat similar, yet modified, 
character is the plan provided for by 
the governing laws of the Law Associa- 
tion of Philadelphia. There, selection 
rests primarily with the Committee 
which may in its own discretion and 
upon its own initiative call a meeting of 
the Association, and this body, in turn, 
may then determine whether the occa- 
sion is such as to require its action. In 
the event such action is considered ad- 
visable then at an adjourned meeting 
of the Association ballots are submitted 
containing the names of candidates 
‘‘proposed by the Committee and also 
of candidates nominated by petition of 
at least fifty members of the Associa- 
tion,’’ whereupon, subject to definite 
regulations, a vote is taken and the can- 
didates thus chosen by two-thirds of the 
members present are deemed to be ‘‘the 
candidates of the Association.’’ It will 


thus be observed that the expression of 


choice on the part of the Association as 
a whole is conditioned in the first in- 
stance upon the will of the designated 
Committee. 


Philadelphia Plan’s Defects 


Manifestly, the outstanding objection 
to this type of functioning is its un- 
democratic character and hence the 
power for evil that is lodged in the few. 
This cannot be denied. And yet its 
justification lies in the fact that the 
plebiscite of a Bar as populous as that 
of the City of New York, or, indeed, of 
the City of, Philadelphia, might under 
no conditions reflect the better judg- 
ment of its members. In many cases 
the candidates themselves are wholly 
unknown to most of the Bar and thus 
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it may well be urged that the result of 
the Bar primary would scarcely afford 
a safe criterion for the voters at large. 
Indeed, as we shall later see, it is a most 
significant fact that the larger the Bar 
the greater the reliance placed upon the 
Judiciary Committee of the Association 
and the more extensive becomes the 
scope of its functions; per contra the 
less populous the Bar the greater is the 
foree attached to the Bar plebiscite, un- 
aided in some instances by the Judiciary 
Committee, aided in others more or less 
according as the Bar may require of the 
Committee information or even recom- 
mendation concerning the fitness of the 
candidates. The ‘‘New York Plan’’ 
typifies the First. We now: observe 
those instances of the Second Group 
wherein at the other extreme the plebis- 
cite of the Bar becomes controlling. 


Here the Associations of Detroit, St. 
Louis and Los Angeles are outstanding 
examples. Under the direction and su- 
pervision of a designated Committee 
printed ballots are prepared, mailed to 
the members of the Bar or Bar Asso- 
ciation, who return their votes by post 
enclosed within envelopes intended to 
assure their secrecy, or else, as the case 
may be, the ballots are deposited within 
the hours named in a locked ballot box 
and the proceedings conducted in a 
manner not unlike the official election. 
The ballots are likewise counted by the 
Committee and the result announced. 


Experience has demonstrated varying 
degrees of success of this system. Its 
advocates point to the fact that the 
thoroughly democratic character of this 
plebiscite must of necessity appeal to 
the electorate as reflecting the deliberate 
composite judgment of the Bar. On the 
other hand, here and there, notably in 


‘the larger associations, comes the de- 


mand for the endorsement of candidates 
by Committee. But here again the oc- 
easion for the demand lies in the un- 
wieldy size of the Bar and the lack of 
acquaintance that the members might 
have with the candidates for selection. 
A minority report to the Los Angeles 
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Association, an organization of the Bar 
embracing the whole of Los Angeles 
County, has recently brought this ques- 
tion to the fore’ There the report ad- 
vocated recommendations as to ecandi- 
dates by a Committee consisting of the 
president and ex-presidents of the As- 
sociation, or, in lieu. thereof, by that 
Committee acting in conjunction with 
committeemen selected by the vote of 
the membership. 


Cleveland and Chicago Plans 


Finally, we point to the Cleveland 
and to the Chicago Bar Associations as 
typifying the Third Group of our clas- 
sification and as bringing to this phase 
of the problem very happy suggestions 
in the effort properly to blend the fune- 
tions of the Committee with the refer- 
endum powers of the Association as a 
whole. In both Associations the plebis- 
cite of the Bar is retained and yet in 
each the designated Committee is made 
to exercise duties important and help- 
ful in the selective process. In the 
Cleveland Association the Committee is 
required to collect biographical data of 
the candidates and furnish these for the 
use and information of the members. 
Pertinent questionnaires are prepared 
and submitted to the candidate, which 
when answered serve as the basis for the 
printed pamphlet which is posted with 
the referendum ballot. The recent suc- 
cess experienced by that Association in 
the selection of judges of the Municipal 
Court would stress the wisdom of the 
system in vogue. 

The plan adopted by the Chicago Bar 
Association differs only in degree. It 
accords to the Judiciary Committee even 
more enlarged functions, by virtue of 
which the power and duty reside not 
only to furnish information concerning 
candidates but also to recommend. 
Based upon the report thus filed a vote 
of the membership is taken. Here are 
preserved in large measure the best fea- 
tures of each group, a definite expres- 
sion from the Committee, a referendum 
choice by the Association and yet with 
it all an elimination of those objection- 


able elements usually attendant upon 
the plebiscite in the very large associa- 
tions. With a membership of excep- 
tional proportions, the Chicago Bar As- 
sociation has thus not abandoned the 
plebiscite, while at the same time it has 
utilized the functions of its Committee 
quite as liberally as obtains under the 
‘‘New York Plan.’’ Prior to the Bar 
primary the Committee secures exhaus- 
tive information concerning the eandi- 
date, publishes a booklet giving a brief 
biography, likewise displaying his pic- 
ture, and concludes with a recommenda- 
tion characterizing the candidate as 
either ‘‘qualified,’’ ‘‘fairly well qualli- 
fied,’’ ‘‘well qualified,’ ‘‘exceptionally 
well qualified,’’ or as ‘‘unqualified’’ or 
‘‘unfit.’’ Again, after the nomination 
and prior to election the Committee 
publishes another pamphlet with its 
estimates of qualifications once more 
recorded. While the electorate has not 
always responded to the recommenda- 
tions of the Association, nevertheless 
the successes achieved bear evidence of 
the possibilities of this system of selec- 
tion. The virtue of the plan further lies 
in the elastic powers of the ‘‘ Committee 
on Candidates’’ and in the reasonable 
assurance of the fairness of its person- 
nel, consisting, as it does, of nine mem- 
bers ‘‘preferably former presidents of 
the Association.’’ 


Where Conventions Nominate 


In this connection it must be observed 
that in those states where the conven- 
tion system obtains there is, of course, 
less occasion to require action on the 
part of the Association as a whole and a 
correspondingly greater requirement for 
the exercise of discretionary functions 
on the part of the Judiciary Commitee 
than under the system of the general 
primary; however, even under the con- 
vention system after the party nomina- 
tions may have been made the problem 
of the method and manner of selection 
by the Association again presents itself. 
On the other hand, the problem becomes 
the more involved in the states of the 
general primary by virtue of the very 
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fact that the occasions for registering 
choice are the more frequent. There it 
would seem three possible stages exist 
wherein the voice of the Association 
may be heard: First, the pre-filing date ; 
second, the pre-primary date and third, 
the pre-election. These stages require 
a moment’s consideration. 


It will be readily appreciated that it 
is quite as important a function for the 
Bar Association in the first instance to 
induce fit candidates to file for nomina- 
tion as it is to aid in their selection 
thereafter. Without adequate material 
from which to choose, the incentive for 
selection is lost. And here lies an im- 
portant phase of the problem. For it is 
essentially true that there are those of 
the finest judicial temperament and yet 
of the finer sensibilities who hesitate to 
lend themselves to the scramble of the 
general primary unless, indeed, they 
first have the reasonable assurance that 
they will receive the endorsement of 
their fellows, and this, of course, in ad- 
vance of the filing date. To conduct a 
bar primary for this purpose would be 
to encumber the machinery beyond 
measure and serve to wear out the pa- 
tience of the Bar. Clearly it would seem 
that the function of thus inducing able 
candidates to lend their names and of 
giving to them at least the comfort of 
encouraging support should belong to 
the Judiciary or like committee of the 
Association. On at least one occasion in 
the course of the activities of the St. 
Louis Bar Association, which functions 
through a Democratic Candidates’ Com- 
mittee and a Republican Candidates’ 
Committee, the former Committee called 
a convention of democratic lawyers in 
advance of the filing date and named 
the candidates whom the convention 
pledged itself to support in the plebis- 
cite of the bar scheduled before the date 
of the general primary. In this way 
those candidates had reasonable assur- 
ance prior to their filing that they 
would receive the approval of their fel- 
lows in the Bar plebiscite prior to the 
holding of the general primary. Aside 
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from this character of procedure, how- 
ever, a tactful and resourceful Judici- 
ary Committee ean undoubtedly do 
much towards bringing about a well de- 
fined sentiment calculated to induce able 
men to lend their names for filing. 


The time for filing under the state 
primary law having passed, there yet 
remains the selective periods ante-dat- 
ing the general primary and thereafter 
the general election. The Bar Associa- 
tion may content itself by restricting its 
recommendations to the general pri- 
mary, or omitting that, to the general 
election alone. On the other hand, it 
may extend its activities by expressing 
its choice on both oceasions. Further, 
it may in either case approve the pre- 
cise number of candidates to be selected 
by the electorate, or by approving a 
greater number, leave a margin for 
choice to the general suffrage, Finally, 
the Association may vote irrespective of 
partisan designation or else, by analogy 
to the statutory system obtaining, ex- 
press itself upon separate party tickets. 
Perhaps the systems adopted, respec- 
tively by the Detroit, the Chicago and 
the St. Louis Associations would serve 
to typify these several features of Bar 
activity. 

The Detroit Plan 


The Detroit plan contemplates that in 
making recommendations prior to the 
general primary each member of the As- 
sociation, irrespective of party affilia- 
tions, must cast his vote ‘‘for as many 
candidates as there are vacancies or 
places to be filled.’’ This plan would 
well serve the purpose but for the fact 
that some of the candidates approved 
might fail of nomination in the general 
primary with the result that the As- 
sociation is placed in the embarrassing 
position of having recommended a less 
number of candidates than there are 
vacancies to be filled. Indeed, this was 
precisely the experience of the Detroit 
Bar Association, which at one time in- 
duced a change in policy by which dou- 
ble the number of candidates was recom- 
mended as there were vacancies exist- 

















AMERICAN JUDICATURE SOCIETY 


ing. This in turn proved impractical 
since there might well be such a dearth 
of good material as to result in the ap- 
proval of indifferent candidates along 
with those of superior merit, thus offer- 
ing to the electorate, to say the least, a 
colorless recommendation. Chicago 
seeks to solve the problem by conduct- 
ing two bar primaries, the one before 
the general primary, the other prior to 
the election. In the pre-primary pri- 
mary the candidates are classified ac- 
cording to party and each member of 
the Association, irrespective of party 
affiliation, is requested to vote for any 
number of Republican candidates, not 
exceeding the number to be elected, and 
to vote for the Democratic candidates 
in like manner. In the bar primary 
held after the nominations at the gen- 
eral primary each member is required 
to make up a ticket among all candi- 
dates of all parties and vote for the ex- 
act number of candidates to be elected. 
It is the merit of this plan that it offers 
to the electorate both at the general pri- 
mary and at the general election a defi- 
nite guide for action, making it possible 
for the voter to adopt the recommenda- 
tions of the Association on each oceasion 
and never resulting in the bar approval 
of a less number of candidates than that 
to be voted upon. On the other hand, 
the system must meet the charge that 
it may too greatly burden the machin- 
ery of the Association and too seriously 
challenge the interest of its members by 
requiring the conduct of two separate 
and distinct primaries for the ultimate 
selection of candidates. The St. Louis 
plan eliminates the two primary system 
but retains in a measure only the advan- 
tage that comes from the recommenda- 
tion of the same number of candidates 
as vacancies to be filled. There, follow- 
ing the analogy of the state - primary 
system, the members of the bar cast 
their ballots upon partisan lines only, 
the Republican and the Democratic law- 
yers voting for the candidates on their 
respective tickets. This primary of the 
Bar is the only one held and takes place 


ws 
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in advance of the general primary. 
Thus while the voter is given a definite 
guide at the polls of the general pri- 
mary, he is afforded no further light 
thereafter in the event that he would 
seek to choose without party disecrimi- 
nation the best material from the list of 
nominees on both tickets, all of whom 
presumably might have received the ap- 
proval of the Bar. In other words, 
while he is given a selective list, it might 
not be a preferred list. And yet the 
St. Louis plan has the merit of logie. It 
is partisan because the system of elec- 
tion is partisan, and thus takes cogniz- 
ance of the practical advantage to be 
gained from a recognition of this politi- 
eal cleavage. 


Should Encourage Fit Candidates 


Unquestionably in each community 
there are conditions of local significance 
that necessarily influence in the adop- 
tion of ways and means on the part of 
the respective Associations. But with it 
all it remains true that every Associa- 
tion speaking through a plebiscite must 
square with certain principles of selec- 
tion. It should recognize the duty, first, 
to induce fit candidates to file. There- 
after, consistent with simplicity of pro- 
cedure and consistent, too, with the 
State laws of election, it must give to 
the voter both at the general primary 
and at the general election a list of ean- 
didates that in each instance expresses 
the choice of the Bar to the exact num- 
ber of the vacancies to be filled upon the 
ticket to be submitted to the voter at the 
polls. 

Rules and regulations governing the 
conduct of the bar primary in general 
conform to type. Provision must, of 


- eourse, be made for the secrecy of the 


ballot. So, too, there must be left no 
doubt as to whether it be a plurality or 
a majority or perhaps a two-thirds vote 
that is in any case to determine. And 
more important than this, the extent of 
this right of suffrage in the primary of 
the bar requires prime consideration. 
There are those Associations that would 
extend the plebiscite to the Bar gener- 
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ally, irrespective of membership in the 
respective Associations. This, upon the 
principle that otherwise the vote would 
bear the stigma of aristocracy and would 
not be accepted by the public as reflect- 
ing the composite expression of the Bar 
as a whole. On the other hand, the pre- 
vailing view seems to be that member- 
ship in the Bar Association is or ought 
to be the criterion; for since it is the 
Association that conducts the primary, 
it becomes the responsible ageney and 
as such should retain the power of dis- 
cipline. To our mind this position is 
unassailable, and yet to give it more of 
potency it must be added that every 
Bar Association should so adjust its 
privilege of membership that no reput- 
able lawyer need be excluded because 
of his financial inability to respond. It 
is only in this way that a true democ- 
racy of choice may be maintained. 


Soliciting Votes 


Finally, there has manifested itself 
an attendant evil in the conduct of the 
primary of the bar that must be fought 
with unrelenting vigor. We refer to 
the practice sometimes indulged in on 
the part of candidates in soliciting votes 
of their fellow lawyers directly or 
through the medium of their friends. 
Not only is such conduct unbecoming in 
dignity but it quickly degenerates into 
the appeal for votes based not upon con- 
siderations of merit or judicial fitness 
but rather upon the score of friendship 
alone. It thus would establish a test of 
selection which it is the very purpose of 
the bar primary to remove. It is in- 
herently opposed to the entire raison 
d’etre of the system itself. This prac- 
tice must be met by the pronounced sen- 
timent of the bar. To crystalize that 
sentiment it is but necessary that at- 
tention be directed. At a recent bar 
primary held by the St. Louis Bar As- 
sociation there was appended to the an- 
nouncement of the governing rules a 
resolution of the Committee on Legal 
Ethies to the effect that ‘‘solicitation of 
votes for endorsement either by the can- 
didate or friends of the candidate or a 
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committee was undesirable and would 
be disapproved’’ by the officials in 
charge. Clearly, a reference to this pos- 
sible character of discipline should 
prove efficacious. 

This completion of our survey of the 
possible scope of activities of the Bar 
Association in the selection of judicial 
candidates under the system of election 
prompts the concluding observation 
that the legitimate field of functioning 
lies at some point within the range of 
the duties assigned to the Judiciary 
Committee on the one hand and of the 
power retained through the plebiscite on 
the other. Whether the size and com- 
plex of the bar be such as to suggest 
the untrammeled and unrestricted funce- 
tions of the Committee, as the one 
extreme, or whether the bar be of such 
homogenous character as to prompt se- 
lection through the medium of the pleb- 
iscite alone with no more than nominal 
duties residing in the Committee, as the 
other extreme, it must be true that in 
the adaptation of a standard type that 
system is preferable wherein it becomes 
practicable to adopt the plebiscite of 
the bar as the essential basis of selection 
and with it to so mould the powers and 
duties of the Committee as would square 
the more adequately with the require- 
ments of local conditions. This is but 
to suggest the application of an Ameri- 
can principle wheresoever its applica- 
tion becomes feasible. 

But no system is of any potency un- 
less, indeed, the bar commands the re- 
sponse of the public. Experience has 
demonstrated and sound reason would 
sanction a course of conduct on the part 
of the bar that would challenge the pub- 
lic support. We here record but briefly 
our observations of the outstanding du- 
ties of the Bar in this regard: 


How Cleveland Bar Succeeded 


First: Once that the judicial selec- 
tion has been made it remains for the 
Bar to become the militant sponsor of 
its candidates at the polls. Anything 
short of this is to leave the duty but 
half done. An aggressive campaign con- 
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ducted, of course, with dignity and tact 
would spell success where otherwise fail- 
ure would follow. To this end an effici- 
ent organization is the first essential and 
out of it to come the collection of funds 
judiciously employed in fostering a well 
directed publicity. We here commend 
for your attention the active and suc- 
cessful campaign but recently con- 
ducted by the Cleveland Bar Associa- 
tion in the interest of its candidates for 
judges of the Municipal Court. Con- 
tributions were solicited from members 
of the Bar by the committee in charge 
and disbursed in the most effective man- 
ner possible. In its report made follow- 
ing the election, that committee outlined 
its campaign of publicity. This we here 
offer in its substance as a suggested ba- 
sis for general adoption: 


(a) Advertisements were inserted in 
newspapers having a varied character 
of circulation. 

(b) Some seventy-five local organ- 
izations were communicated with and 
their interest and assistance solicited. 


(ec) Editorial approval was had in 
the leading newspapers of the City. 


(d) 15,000 letters were mailed by 
the Committee to the members of the 
Chamber of Commerce and kindred or- 
ganizations. 

(e) Lawyers were requested to ad- 
dress and mail fifty personal letters, 
each, to their friends and clients., In 
addition a multigraphed form of letter 
was furnished to various lawyers for 
their use. 

(f) 325,000 campaign cards were 
distributed. They were delivered to 
lawyers to be enclosed in their local 
mail and likewise to 475 factories in the 
City. 

(g) 4,500 placards were posted and 
distributed. 

(h) A speakers’ bureau was estab- 
lished with thirty members of the bar 
enrolled for service. 

(i) Approximately 200 of the 
younger members of the bar responded 
to the call for workers at the precincts 
on election day. 


The report of the Committee then 
concluded with the following pertinent 
observations : 

‘‘Your Committee throughout the 
campaign merely advised the people 
that the candidates selected by the As- 
sociation were qualified and capable 
men, and we were frank to admit that 
there were candidates other than those 
endorsed who also were qualified, but 
your Committee took the position that 
with not enough judicial offices for all 
the capable aspirants, the electors could 
do more effective work at the polls by 
supporting the nine qualified candidates 
of the Cleveland Bar Association than 
they could by seattering their votes 
among the larger list.’’ 


Bar Must Seek Support 


Second: The Bar must maintain and 
foster an active contact with the lay or- 
ganizations of the community. The more 
immediate practical advantage to be de- 
rived from an intimate touch with the 
local political organizations is perfectly 
apparent. It is a paramount political 
duty of the lawyer citizen to see to it 
that his party Committee declare only 
for those judicial aspirants who have 
received the approval of the bar. This 
is not only good ethics—it is good poli- 
ties. For, so long as it remains true 
that a principle inherently right is des- 
tined to prevail over that which is 
wrong, so long will that political party 
that adopts it have a better claim for 
ascendancy than the party that rejects 
it. It is then the lawyer’s part to estab- 
lish an identification with the organiza- 
tion that wields the political power. 
And so as to organizations generally— 
the voice of the Bar will be the more 
readily heard and answered according 
as its leaders become the spokesmen in 
the various civic and community activi- 
ties. 


Third: The Bar Association must by 
direct means exert its efforts consis- 
tently and persistently to bring home 
to the people the necessity for maintain- 
ing the highest character of judiciary. 
The people must be aroused from a leth- 














56 JOURNAL 


argy, but the stimulus must be applied 
not spasmodically on the very days of 
nomination or election but ever and 
always and with a force intended to im- 
press indelibly the public mind. With 
crime rampant no time could be more 
opportune for this appeal. It is the 
personnel of the judiciary rather than 
the legislative enactment that chal- 
lenges the criminal. It is the efficient 
administration of justice that is after 
all the prime guaranty of justice itself. 
This the people must be told and told 
again. 

Fourth: Back of all these there rests 
a duty more fundamental, a task more 
exalted. We refer to the creation of 
a higher standard for the Bar itself. It 
is, after all, the level of the Bar that 
must determine the plane of the judici- 
ary. The selective process will invar- 
iably reflect the character and type of 
those who make the selection. And so, 
too, if we are to expect a manifestation 
of faith and reliance on the part of the 
public in our offer of candidates for the 
Bench we must ourselves have estab- 
lished a worthiness to the ideals of the 
profession. 

The efforts of the American Bar As- 
sociation—of this Conference, indeed— 
will bear their fruit none too soon. The 
education! and moral tests applied to 
the lawyer apprentice of today will 
measure the masters of tomorrow. It is 
there that lies the hope of the Bench 
and the Bar, and, for all that, of the 
Country itself. 


Entire Bar Should Unite 


Fifth: Finally, the effectiveness of 
judicial selection on the part of the Bar 
must of necessity depend upon the 
force of the organization behind it. And 
here.is measured the potency of the ap- 
peal for a unified organization of the 
Bar. Here, in itself, is a justification 
for the plea of a Federalization of the 
Bar or some such character of reorgan- 
ization that would assure both the 
strength that comes from numbers and 
the foree that emanates from united ef- 
fort locally and nationally. Upon such 
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a plan, too, there could be founded a 
system of judicial selection capable of 
consistent adoption not only by the ur- 
ban centers but by the communities at 
large and made applicable to the judic- 
iary throughout, whether of appellate 
or of original jurisdiction. 

It is obvious that while our attention 
has been directed to the process of judi- 
cial selection in vogue in those juris- 
dictions wherein the system of election 
obtains, nevertheless to some extent at 
least many of the observations here made 
apply in like measure to the system of 
judicial appointment. One considera- 
tion, however, is outstanding. It is the 
Judiciary Committee that here becomes 
the essentially important factor in the 
selective process. Indeed, it is the rare 
exception that the poll of the bar is 
taken as an aid to the appointing 
power. The right and duty to recom- 
mend rest primarily with the Commit- 
tee of the Association which is given a 
latitude of action and a scope of disere- 
tion calculated to invite rather than to 
repel executive co-operation. Such is 
the practice of the Massachusetts Bar 
Association, the Bar Association of the 
City of Boston, as well, indeed, as of 
those other Associations functioning in 
those States wherein the appointive sys- 
tem does not obtain but where appoint- 
ment by the executive is occasioned by 
reason of the existence of a vacancy in 
the judicial office. On the other hand, 
in Missouri, for example, when very re- 
cently the Governor of the State was 
called upon to fill a vacaney in one of 
the Cireuit Courts of St. Louis a poll 
of the Bar was taken by the St. Louis 
Bar Association for the selection of 
three names for the consideration of the 
appointing power. 


Bar’s Duty Under Appointive System 


It is difficult to commend any well 
defined practice for the Bar Association 
in such eases. As a matter of fact no 
hard and fast rule of selection should 
be adopted. As indicated, experience 
has sanctioned unrestricted powers of 
the Committee. In those jurisdictions 
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where the appointive system has become 
the recognized policy of State it is but 
natural and logical that the plebiscite 
of the bar should be avoided. The exe- 
cutive prerogative would welcome sug- 
gestions from representatives of the bar 
whereas it would resent a plebiscite as 
being wholly inconsistent with the very 
principle of appointment itself. It 
would seem, therefore, generally desir- 
able that while the Committee be given 
the power of recommendation, neverthe- 
less, there be held in reserve the right 
to submit the Committee report to the 
referendum of the Bar in the event that 
such is deemed feasible by the president 
or by some other responsible official or 
officials of the Association. The Law As- 
sociation of Philadelphia, as in the case 
of judicial election noted hereinabove, 
so in the ease of judicial appointment, 
has made provision in its by-laws by 
which a referendum of the Association 
may be taken for the purpose of regis- 
tering a choice as between candidates 
named by the Committee and_ those 
named by a petition of fifty members of 
the Association. But the right to in- 
itiate this referendum rests solely with 
the Committee. The Bar Association of 
Baltimore City has met this problem re- 
cently. For some time the by-laws of 
that Association had provided for a spe- 
cial committee consisting of the presi- 
dent and the ex-presidents, and empow- 
ered to act in cases both of appointment 
and election of judicial candidates, with 
the further provision that if the special 
committee deemed it expedient that any 
action be taken by the Association then 
the president should ‘‘eall a_ special 
meeting to consider the subject together 
with any recommendations which the 
Committee may make.’’ It had been 
the invariable practice for the Commit- 
tee to act upon its initiative alone. 
Only several months ago the Association 
adopted an amendment to its by-laws 
whereby the Committee, consisting now 
of six members appointed by the presi- 
dent, is required to report its findings 
and recommendations as to the ‘‘char- 
acter, ability and general qualifications 


of each available person’’ to the presi- 
dent, who is required to publish such re- 
port unless he in his own discretion 
‘shall deem it advisable to lay the re- 
port before a meeting of the Associa- 
tion.’’ This Amendment in thus shift- 
ing the power to call for action on the 
part of the Association from the Com- 
mittee that makes the recommendations 
to some other responsible representa- 
tive goes far, it would seem, towards 
the solution of a vital problem. 


Advising the President 


There is still another provision in- 
corporated in the amended by-law of the 
Baltimore Association which signifi- 
cantly portends the trend of thought. 
The sphere of action is made to extend 
to the Federal Judiciary. This is but 
a natural and logical course of develop- 
ment. If the principle of bar selection 
is right within the State, it is right 
within the nation—the more so, indeed, 
if made to serve a more exalted purpose. 
It is not to be countenanced, to be sure, 
that there be the least of obtrusion 
upon this presidential power and pre- 
rogative, but it must be true that there 
lie here the possibilities for helpful sug- 
gestion which unquestionably would 
serve well when occasion should demand. 
More than this, with the Bar Associa- 
tions functioning consistently upon the 
basis of accredited systems of selection, 
it is fair to predict that their recom- 
mendations will be both eagerly sought 
and zealously respected. 


The duty of the Bar is therefore clear. 
In the Canons of Ethies adopted by the 
American Bar Association in 1908 there 
appears under the caption ‘‘Selection of 
Judges’’ this significant provision: 

‘*Tt is the duty of the Bar to endeavor 
to prevent political considerations from 
out-weighing judicial fitness in the se- 
lection of judges. It should protest ear- 
nestly and actively against the appoint- 
ment or election of those who are un- 
suitable for the Bench; it should strive 
to have elevated thereto only those will- 
ing to forego other employments, of a 
business, political or other character, 
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which may embarrass their free and fair 
consideration of questions before them 
for decision. The aspiration of lawyers 
for judicial position should be governed 
by an impartial estimate of their ability 
to add honor to the office and not by a 
desire for the distinction the position 
may bring to themselves.’’ 

If this exalted expression of purpose 
is to mean more than a mere platitude 
then it must be given the impetus for 
execution. The machinery for effectu- 
ating the end declared must here and 
now be established. Accredited systems 
of judicial selection proved by the test 
of experience should be noted and ob- 
served. Imperfections here should be 
made to serve to caution a course of 
conduct there. Data should be com- 
piled, arranged and made accessible to 
those that may require. The adoption 
of systems suited to local conditions 
should be actively encouraged and fur- 





OF THE 


thered in all communities and sections, 
and consistent means of judicial selec- 
‘tion established in lieu of sporadic ef- 
forts. Finally, there should be made 
available to the local associations the 
force and prestige of the American Bar, 
and thus to afford a public assurance 
that this is but another step of the na- 
tional association intended to elevate the 
standards of the profession. 
Accordingly, it is recommended- by 
your Committee that there be estab- 
lished a standing Committee of the Con- 
ference of Bar Association Delegates to 
be known as the ‘‘Committee on Judi- 
cial Selection’’ and with the functions 
contemplated by this report. 
Respectfully submitted, 

IRVIN V. BARTH, Chairman. 

JEFFERSON P. CHANDLER, 

STEWART HANLEY, 

AMOS C. MILLER. 
Philadelphia, Pa., July 7, 1924. 





Federating State and Local Bar Associations 





In State of Washington the Bar Attains Ninety Per Cent Membership 
in Two Years—Success Points to National Bar 
Possibilities* 





We believe the experience of the 
Washington State Bar Association un- 
der the affiliation plan demonstrates 
simplicity and practicability of opera- 
tion with closer relation and sequential 
mutual advantage. If our effort to ex- 
plain that plan to the delegates pro- 
vokes discussion out of which may be 
evolved a plan that will bring into the 
closest possible relation the local, state 
and national bar associations, then in- 
deed we will feel that it has been good 
for us to be here. Let us add that the 
conditions in other states may not allow 
the exact plan we have to present to 
you, and if another is offered here 





*A report presented to the Conference of 
Bar Association Delegates on July 7, 1924. 
The separate report on the Illinois Bar As- 
sociation federation plan is omitted from this 
issue because of lack of space. It will ap- 
pear in a future number. 


which may be adapted to the needs of 
all of the state and local bar associa- 
tions, we will cheerfully subordinate 
our peculiar interest and adopt that 
plan which will solve the problem for 
the profession as a whole. 

The Committee on Organization and 
Membership of the Washington State 
Bar Association, in its report at the 
1918 Convention, stated that 


“In medical and other professional and 
non-professional associations, membership 
in local associations ipso facto carried with 
it membership into the State and Amer- 
ican Associations; that such plan of or- 
ganization would produce: 

“Co-ordination and unified action of 
substantially the entire membership of the 
profession. 

“That it would give vigor to local as- 
sociations. 

That it would prevent duplication of 
local associations.’’ 
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The Committee urged that the State 
Association recommend a plan 


“by which members of the State Bar As- 
sociations may become members of the 
American Bar Association, when such state 
associations are so organized that mem- 
bership therein can be obtained only 
through membership in various local or 
county societies of such state.”’ 


The plan was adopted by the Associa- 
tion, but nothing was done except. to 
embalm the vote in the records of the 
organization ; in fact, the report was not 
printed until three years later. The 
same fate was that of the recommenda- 
tion of the Committee at the 1919 Con- 
vention. 

The Association adopted in 1920 an 
amended constitution, which contained 
provision that 


***Regular’ members shall consist of 
members of any affiliated local association 
so long as such association shall remain 
in good standing, subject to a referendum 
requiring an adoption by local associa- 
tions, representing counties having more 
than fifty per cent of the population of the 
state, by resolution accepting membership 
therein.”’ 


The plan was adopted within the time 
fixed in the constitution. 

Hon. Mack F. Gose, ex-Justice of the 
Supreme Court of the State of Wash- 
ington, has summarized the history and 
merits of the affiliation plan in the 
State of Washington in the 1923 Report 
of the Washington State Bar Associa- 
tion, pages 103-105. , 

Our membership is divided into three 
classes : 


(a) Honorary members, consisting of 
distinguished non-resident lawyers who 
are or may from time to time be elected 
to such membership by a vote of the 
Association; 


(b) Regular members, consisting of 
members of affiliated local associations; 


(c) Individual members. This class 
consists of ‘“‘ssuch members of the Bar of 
the State of Washington as are now mem- 
bers hereof, and such as may hereafter be 
accepted to individual membership herein 
by the Board of Trustees. After a local 
association in any particular county has 
affiliated herewith no resident of such 
county shall thereafter be accepted to in- 
dividual membership herein. In the event 
of any person now having membership 
herein, or hereafter procuring individual 
membership, and thereafter a local as- 
sociation of the county of which he is a 
resident affiliating with this Association, 


such member on being or becoming a 
member thereof shall at. once be trans- 
ferred to regular membership herein.” 

In effecting the present plan of or- 
ganization it was deemed advisable to 
divide the State into such number of 
districts as coincide with the several 
congressional districts of the State, the 
president to appoint one vice-president 
for each district whose duty is to secure 
the affiliation of the local bar associa- 
tion in each county with the State As- 
sociation, and where no local organiza- 
tion exists to endeavor to organize one. 

A perusal of the 1923 Report, page 
64, discloses that the vice-presidents 
have performed the duty imposed upon 
them. We have twenty-seven local“ bar 
associations, all of which are affiliated. 
While we have thirty-nine counties in 
the State, one has been consolidated 
with another as a district association 
(Thurston-Mason County Bar Associa- 
tion) ; and of the eleven not organized 
only two have enough lawyers for a lo- 
eal association, necessitating consolida- 
tion of nine into three or four district 
associations, one county association will 
be organized during the Fall of 1924 
and the remaining county probably 
merged with an adjoining county asso- 
ciation. 

That, in a nutshell, is the plan of or- 
ganization, supplemented by occasional 
visits of the president of the State As- 
sociation, the secretary and other officers 
of the State organization to the local 
bodies. 

The next item of importance is rev- 
enue. 

“The dues of regular members of the 
Association and the funds for the Associa- 
tion shall be provided as follows: Immedi- 
ately following each annual meeting the 
Board of Trustees shall determine upon a 
budget deemed by them reasonably suffi- 
cient to meet the expenses of the Associa- 
tion for the ensuing year. They shall 
thereupon apportion same to the respec- 
tive counties of the state in proportion to 
the population of such counties as deter- 
mined by the last federal census, and shall 
request the payment of such apportion- 
ment through the respective county or 
local associations. It shall be the particu- 
lar and special duty of the respective dis- 


trict vice-presidents to cause all counties 
within their respective districts to raise 





SRE es 


SRA TT 





60 JOURNAL 


and remit their proper proportion of such 
budget. All members of recognized county 
associations in good standing shall pay no 


dues.” 

Honorary members are not required 
to pay dues. Individual members pay 
four dollars annually. 


Marvelous Growth Reported 


Since adoption of the affiliation plan 
the assessment has been $1.50 per 1,000 
population or fraction thereof, to which 
a few have objected on the ground that 
the assessment should be per capita 
membership or per capita lawyers resi- 
dent in the county, but that is a mere 
detail and is of easy solution by the 
membership when amendment of the 
by-law is desired. 

It is, of course, understood that the 
members of the local affiliated bodies 
pay no dues to the State Association, 
their standing in the latter being deter- 
mined by their membership in the 
former. 

What has been the result of the plan? 

In 1920 we had probably 175 mem- 
bers. We were in debt. Our reports 
for 1918 and 1919 had not been printed. 
In 1921 the reports for 1918 to 1920 
had been distributed, sixty-five per cent 
of the lawyers were members of the As- 
sociation and we had $403.00 in the 
treasury. Today our membership is 
about ninety per cent of the Bar, we 
have some money in the bank and all 
reports have been distributed. 

The advantages to the State and local 
associations are reciprocal. Reduced 
dues, increased membership, increased 
revenue. <A larger movement, hence 
better appeal to the non-member. A 
greater influence in the State. A step 
toward closer relationship with other 
State organizations which means ulti- 
mate logical advanee toward national 
organization. Most of the local associa- 
tions have stated meetings. In the 
larger counties the program is outlined 
six months in advance with weekly 
luncheons and quarterly meetings. Each 
member is given an opportunity to air 
his views on needed legislation, pending 
acts, opinions of the Supreme Court of 
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the State and of the United States 
The meetings are largely attended. The 
papers read are submitted after careful 
study and the locals are regaining for 
the profession that position of influence 
in their respective localities once ours 
but almost lost. 


We should add that so far as the dis- 
ciplining of the members of the Bar is 
concerned, that is entrusted to the State 
Board of Law Examiners, a tribunal of 
three lawyers appointed by the Su- 
preme Court for stated terms, upon 
whom is imposed the duty of examining 
all charges filed, giving the accused a 
chance to appear and defend himself, 
and from the finding of the board the 
defendant has an appeal to the Supreme 
Court. All complaints made against an 
attorney to the local or State Bar Asso- 
ciations are referred to the State Board 
of Law Examiners, a body absolutely 
independent of the Association. 


Many plans have been submitted in 
the past. Mr. Martin Conboy, in his 
report to the New York State Bar Asso- 
ciation in 1922, ably discussed ‘‘Bar Or- 
ganization,’’ and we are also indebted 
to Judge Goodwin, whose address on the 
subject, read before the Conference, 
was a valuable contribution to, the 
movement. They have indeed given 
that stimulus which will hasten organi- 
zation of the Bar of the United States. 

Hon. John W. Davis, ex-president of 
the American Bar Association, in com- 
menting on Mr. Harris’ article on ‘‘ Af- 
filiation Plan of Bar Organization,’’ 
says: 

“You can be perfectly sure that the 
course outlined by you must ultimately 
be taken by the bar associations of the 
United States—in my judgment, the 
sooner the better.”’ 

It is hoped that each lawyer who re- 
ceived a copy of Mr. Harris’ article read 
same. The name of Arthur M. Harris, 
who is author of ‘‘Pirate Tales From 
the Law,’’ ‘‘Letters to a Young Law- 
yer,’’ ‘‘The Justice’s Code,’’ and other 
books, is probably known to a majority 
of the profession. His inimitable ex- 
pression of the idea of the lawyers of 
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Washington induced the State Bar As- 
sociation to distribute fifteen thousand 
extra copies of his address, as it tersely, 
trenchantly voiced the thought now up- 
permost in the mind of the profession. 


Federation on National Scale 


Our President,.Hon. R. E. L. Saner, 
in his excellent—I almost said ‘‘in- 
spired’’—paper on ‘‘National Bar Fed- 
eralization,’’ in the April issue of the 
American Bar Association Journal, calls 
attention to the necessity of organiza- 
tion-and apparent desire of the profes- 
sion to achieve that objective. He re- 
marks: 


“In the Constitutions and By-laws of 
the State organizations we find embodied 
in permanent record those aspirations to- 
wards professional solidarity of which the 
broadening organization is the natural re- 
sult. New Jersey, Maryland and West 
Virginia, among other states, are notable 
in their unfalteringly announced deter- 
mination to bring State and local organ- 
izations together. The by-laws of the New 
Jersey Association provide that no mem- 
ber residing in a county where there is a 
local bar association shall become a mem- 
ber of the State Association unless he is 
a member of the local bar association. 
The by-laws of the Illinois Association pro- 
vide for a special committee to co-operate 
with local bar associations and for affilia- 
tion of local with the State Association. 
With its active co-operation many local 
bar associations, and particularly meetings 
of district federations of local bar associa- 
tions, have taken on new life. South 
Dakota provides for auxiliary circuit bar 
associations. Colorado in 1918 passed an 
amendment to its by-laws to create a 
standing committee on local bar associa- 


tions, and at the annual meeting last year, 
Wilbur F. Denious, President of the State 
Association, made a strong address urging 
efforts to convert this good intention into 
a substantial reality by the organization 
of local associations having definite rela- 
tions with the larger body. It is unneces- 
sary to add further details on the point. 
The fact is that, whether expressed in 
constitution or by-law, or in the form of 
addresses or resolutions, the need of a 
better organization of the local bars and 
the creation of a definite relation between 
the local and State bodies has been felt 
and efforts of various kinds have been 
made to meet it.’’ 


If we, as admonished by President 
Saner, 
“boldly go to the heart of the problem as 
their brothers of another aes and learned 
profession have done, 
and follow the advice of the late Daniel 
Burnham, architect of the Chicago 
World’s Fair, given to the Chicago Plan 
Commission, to 
‘Make no little plans; they have no 
magic to stir men’s blood and probably 
themselves will not be realized. Make 
big plans; aim high in hope and work, 
remembering that a noble, logical diagram 
once recorded will never die, but long 
after we are gone, will be a living thing, 
asserting itself with growing intensity.’’ 
then will be born or devised a plan for 
which we so long have hoped. 
Respectfully submitted, 
W. J. MILLARD, Chairman, 
R. ALLAN STEPHENS, 
H. H. HUMPHREYES, 
CHARLES J. MeDERMOTT, 
ALEXANDER TROY. 








The Personnel of Justice 
Continued from Page 36 


be considerable groping. But if there is to be any cure for the great evils which 
threaten it must be through the activities of the Bar. 





The assumption of this civic duty implies the highest degree of professional 


responsibility. 
parties or into cliques will be fatal. 


‘It calls again for an integration of the Bar, because division into 
Progress in most instances will be gradual. 


The confidence of the public must be won and held. An enlightened and invigor- 
ated professional opinion can accomplish what cannot be accomplished through 


electoral reforms in the constitutions and statutes. 


When the Bar has won its 


own soul the system of judicial selection which prevails broadly may become a 
means for putting competent lawyers in the judicial office instead of being a 


means for judicial degradation. 











Municipal Court of Chicago a Modern 
Institution 





Society Protected Through Its Employment of Biological Science in 
Administering Justice in Criminal Cases 





[Reprinted from Eugenical News, Vol. IX, No. 6; June, 1924] 


To the layman who observes the de- 
velopment of the world’s modern judi- 
ciary, there appear to be three levels 
or major divisions for judicial activities. 
One of the greatest and most successful 
experimental attempts of the makers of 
the American constitution was their 
provision for a single Supreme Court 
for the nation, which court, as its name 
indicates, should be supreme in judicial 
matters, and should be entirely unham- 
pered and independent of political or 
administrative influences. Associated in 
this national group or level are the 
principal federal and the higher courts 
of the several states which represent the 
great middle judiciary level. 


Above this the World has been striv- 
ing for a generation to develop an Inter- 
national or World Court. The success- 
ful principles worked out in the Su- 
preme Court of the United States, might 
well be studied much more diligently 
by the makers of a court for settling 
issues among sovereign nations. 

Thus the slowly developing World 
Court is the highest judicial level, the 
great national and state courts the mid- 
dle level, and the third—that is, the 
lowest level, or the one most intimately 
connected with the people—is repre- 
sented by the courts of the justice of the 
peace. The processes of these intimate 
courts, when applied to the situations 
which have grown up in our great cities, 
fail generally to meet the demands of 
justice. 

One of the most fundamental ad- 
vances in metropolitan justice is found 
in the Municipal Court of Chicago, 
which is a modern organization highly 
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specialized and well adapted to the task 
it has to perform. This court has much 
concurrent jurisdiction with the- state 
courts, due to the overlapping nature 
of peace maintenance in a great city 
with criminal eases of very serious na- 
ture, and civil cases involving large 
sums. It is essentially the peoples’ 
court. Honorable Harry Olson was 
chiefly instrumental in planning and in 
securing the organic legislation for the 
establishment of this court, and has been 
its Chief Justice since it was founded. 
Like the Chief Justice, the large group 
of associate judges are elected by the 
people, but the Chief Justice has abso- 
lute authority in assigning judges to 
given branches of the court and in al- 
lotting cases to definite branches. This 
great judicial authority in a highly 
qualified Chief Justice makes it possible 
to specialize the administration of jus- 
tice in a highly satisfactory manner. 
For example, one branch of this court 
receives the cases in reference to Do- 
mestic Relations; another is known as 
the Boys’ Court; another the Automo- 
bile Court; another the Morals Court, 
and so on. Furthermore, all of the 
police officers of the city of Chicago are 
bailiffs of the Municipal Court. 


But besides its businesslike organiza- 
tion and the specialization of its several 
branches, the eugenicist is most inter- 
ested in the feature of administration of 
justice in this court, which makes use of 
biological and social studies in admin- 
istrative work. Associated with the court 
is the Psychopathic Laboratory, of which 
Dr. William J. Hickson is the Director. 
The business of this laboratory is to test 
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the mental and psychopathic conditions 
of persons who are presented to the 
several courts on charges involving so- 
cially abnormal conduct. During the 
life of this laboratory, approximately 
40,000 persons have been tested. Thus 
the Municipal Court of Chicago makes 
use of modern science in sifting the 
city’s criminal population on the basis 
of constitutional make-up, and is en- 
abled to furnish expert testimony to 
the several branches of the court, which 
enables the proper disposition in insti- 
tutional commitment, parole, or other- 
wise of each individual ease. It is the 
world’s largest psychopathie clinic. Of 
course only a small fraction of all cases 
which go through the courts can be sent 
through the testing machinery of the 
Psychopathic Laboratory, but ultimately 
Chief Justice Olson plans for an exten- 
sion of the facilities of the laboratory, 
so that an increasingly large percentage 
of court cases may have competent psy- 
chopathie diagnosis before the court 
makes the disposition of the particular 
case. 


In the Court of Domestie Relations, 
while there are no official field workers 
on the staff and in the pay of the court, 
still the entire time of approximately 
six workers is made use of by this court. 
These workers are supplied by the sev- 
eral charity organizations of the city as 
volunteer collaborators in the work of 
solving the problems of domestic diffi- 
eulties which reach the court. Thus 
in this phase of municipal justice in 
Chicago, modern science and commun- 
ity service are used in securing the 


facts and in trying to remove the causes 
of the specific difficulty. 

If the Municipal Court of Chicago is 
taken as a type of the third and most 
intimate level of judiciary work, its prin- 
ciples are applicable not only to metro- 
politan districts, but also to whole sec- 
tions of states which are less densely 
populated. 

To the layman there seems to be great 
and general need for a prompter and 
surer administration of justice in peace 
maintenance and in smaller civil suits. 
Better organized courts, judges more 
competent, more highly trained and 
more honest are needed. Court organ- 
izations should be brought in line with 
modern business and social organiza- 
tions. Eugenical and other biological 
sciences should be made use of in ad- 
ministering judicial processes. 

The analogy may be far-fetched, -but 
the present American practice of em- 
ploying lawyers for petty cases seems 
quite like the old religious practice of 
selling indulgences, which was one of 
the principal causes of the Reforma- 
tion. Justice—so-called—should not be 
based upon a debate between lawyers, 
but should be promptly and honestly 
administered regardless of the relative 
cleverness of lawyers for the plaintiff 
and the defendant. Real justice should 
be a function of our modern political 
and social organization, and should not 
be for sale. It is a healthy sign when 
modern courts use biology and social 
service in the administration of justice. 
The Municipal Court of Chicago is 
doing successful pioneer work in this 
field. 





I do know that the United States, in its judicial procedure 
is many decades behind every cwilized government in the 
world; and I say that it is an immediate and an imperative 
call upon us to rectify that, because the speediness of justice, 
the inexpensiveness of justice, the ready access of justice, is 


the greater part of justice itself. 


—Wooprow WILSON. 
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